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PREFACE

Section 23 of the Alaska Native Claims Settlement Act (ANCSA) requires the
Secretary of the Interior to submit to Congress in 1985 "a report of the status
of the Natives and Native groups in Alaska, and a summary of actions taken
under the Act, together with such recommendations as may be appropriate."
This draft report of the "ANCSA 1985 Study" has been prepared for the
Secretary by ESG under Contract No. K51C14201208.

The draft is organized in five parts, preceded by an executive summary and
followed by several appendices. Parts I and II provide historical background
and summarize the provisions contained in the legislation as enacted in
December 1971. Part III traces the implementation process, ongoing as of
June 1984, and discusses major amendments. Part IV addresses changes in the
status of Alaska Native individuals since ANCSA's passage. Part V considers
the current status of the corporations established by ANCSA and of other
Alaska Native entities. Part VI, "Coneclusions and Recommendations," is not
included in this draft; it will be prepared following public comment on Parts I
through V.

As the primary audience for the report consists of members of Congress and
their staffs, many of whom lack familiarity with the act and with its Alaskan
context, an effort has been made to provide ample background and to limit the
discussion to salient points without failing to convey the complexities of the
act and its ramifications.
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IMPETUS FOR A LAND CLAIMS SETTLEMENT

By the end of the 1960's, pressure was intense for resolution of what was by
then the "Alaska Native land claims struggle." A deadlock on the State of
Alaska's future was tightening. In granting statehood in 1958, Congress had
sought to ensure Alaska's economic viability by authorizing it to select and
obtain title to up to 103 million acres from "public lands of the United States
which were vacant, unappropriated, and unreserved." Moreover, the State was
permitted to lease lands for which it received "tentative approval" under
section 6 of the Statehood Act. At the same time, Congress had provided in
section 4 of the Statehood Act that Alaska must disclaim all right or title to
lands "the right or title to which may be held by Eskimos, Indians, or Aleuts."

Yet, Congress had not—in the Statehood Act or in earlier legislation—defined
what "right or title" the Native people might have. Nor had Congress
determined the means by which the Native people might obtain title to the
lands they occupied and used; Natives owned outright only a miniscule portion
of the land. It was therefore inevitable that village after village would mount
protests during the 1960's as the State proceeded with its selection of "vacant"
public domain lands and began to issue mineral leases on some of those lands.

Although the State land selection process posed the biggest threat, Native land
use was also endangered as the Federal Government made known proposals to
withdraw lands from the public domain for development purposes. As the land
threats multiplied, Native leaders traveled to villages warning that unless
claims and protests were filed with the Department of the Interior, lands the
villagers considered theirs would soon become the property of others. By
1968, 40 protests laying claim to Native lands had been filed with the
Department. Because many areas claimed were overlapping, the total acreage
under protest—about 380 million acres—was slightly greater than the land area
of the State.

Natives from 24 villages petitioned Interior Secretary Stewart Udall in 1963,
asking that all transfers of land ownership be stopped until Native land rights
could be confirmed. In late 1966, in the face of mounting Native protests,
Udall informally initiated a land freeze. This freeze, which Udall formalized
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by executive order before leaving office in January 1969, halted all transfer of
lands claimed by Natives until Congress could act on the claims. Although the
State fought the freeze in the courts, it stayed in force through 1971. The
State was thus barred from obtaining title to and issuing leases on lands which
it selected. The State was also losing revenue because, under the terms of the
freeze, no oil or mineral leases could be issued on Federal lands.

Continued filing of protests by Native groups, continued litigation, and
continued land selections by the State of Alaska intensified the land claims
dilemma. At the end of the decade, however, an odd coalition of interests
emerged as a catalyst to its resolution. Oil—an estimated 9.6 billion
barrels—was discovered in Prudhoe Bay.

In the 22 oil lease sales it held prior to the Prudhoe Bay discoveries, the State
netted less than $100 million. Following those discoveries, the State sold
leases for more than $900 million in a single day, September 10, 1969. It was
widely believed that America's energy problems could be solved if the oil
could be brought to market. Plans to construct an 800-mile Trans-Alaska
pipeline from the North Slope to Valdez in the south got underway. National
oil companies and contractors made enormous investments in anticipation of
pipeline construction and were anxious to recover them. But the Federal
Government could issue no permits for construction until the Alaska Natives'
claims to the land were settled.

As the energy interests threw their weight into achieving quick resolution of
the land claims, another interest coalition let its presence be known. Amidst
the oil euphoria, conservationist groups and concerned Alaska residents warned
of the need to maintain Alaska's open spaces.

THE CONVERGENCE OF NATIVE CLAIMS ISSUES

By the 1970's, the land claims dilemma was clearly the biggest problem the
State of Alaska faced—and clearly one that had to be solved at the national
level. The individual claims of Native villages had coalesced and found
statewide voice in the Alaska Federation of Natives (AFN). Congressional
hearings had been held and a voluminous record compiled. Task forces and
study groups with Federal, State, and Native representatives had presented
findings and recommendations. It was amply evident that Alaska Natives had
valid land claims that must be recognized.

Furthermore, it was plain that the solution to the land claims problem must be
legislative rather than judicial. To do justice to the Native people, the State,
and the larger national interest, settlement of the issue needed to be both
conclusive and prompt. What was required was the certainty, the flexibility,
and the detail of a legislative settlement; a surer, more complex and
imaginative resolution than simply confirming or denying title to specific
tracts and awarding compensation; and a far more timely resolution than could
reasonably be expected from the courts.
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Congress, the Nixon administration, the State, and the Native leadership were
in general agreement that the Alaska Natives must obtain both a land base and
cash compensation for lands taken in the past or by the settlement. It
remained for Congress to resolve the debates over method and means.
Underlying those debates were fundamental issues:

- What settlement terms would afford justice to the Native people and
fairness to all parties involved?

- Could legal or historical precedent provide guidance as to where the
line should be drawn for the purpose of confirming or denying title to
public lands in Alaska to the Alaska Natives?

- How, in the context of the 20th century, could the Native claims
settlement effect a wiser resolution than had been typical of our
country's history in dealing with Native people in other times and other
States?

The eventual response to these considerations—and to years of debate over the
settlement terms—would be the Alaska Native Claims Settlement Act
(ANCSA). The act resulted from a legislative compromise that included the
proposals of influential Native leaders. As the Alaska Federation of Natives
(AFN) was the key lobbyist for the passage of settlement legislation, many of
its views are therefore reflected in the legislative history; in fact, AFN's
settlement proposals contributed the main features of the ANCSA settlement
package. AFN sought a means of protecting aboriginal rights, preserving
traditional culture for its intrinsic value, and permitting Natives to determine
their own destiny. In a series of memorandums and position papers to
Congress during the ANCSA hearings, the organization asserted that a land
base was the only viable way to achieve those ends. Throughout, AFN stressed
that, for a majority of Natives, land was more important than money. To
provide for continued use of the lands, the AFN proposed that incorporated
villages manage the lands' surface and that for-profit regional corporations
achieve a balance between the need for economic development and the desire
to preserve traditional values.

By 1971, AFN proposed a settlement of 60 million acres of land, $500 million
from the U.S. Treasury, and a perpetual 2-percent royalty from State of
Alaska resource revenues. Native corporations at the regional and village
levels would manage this settlement for the benefit of Natives and their
descendants. The regional corporations' charters would authorize them to
undertake projects to promote the "health, welfare, education, and economic
and social well-being" of their constituents.

In addition to the positions of the Native leadership, the views of Native
villagers were taken into account through the hearings process. A wide range
of views—encompassing social, economic, and cultural needs and goals—were
expressed, but the importance of continued use and occupancy of the land was
the central theme that unified the testimony. Desires to attain
self-determination and self-sufficiency and to retain cultural identity were
tied to this key point.
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PROVISIONS OF THE ALASKA NATIVE CLAIMS SETTLEMENT ACT
AS ENACTED DECEMBER 18, 1971

POLICY AND INTENT

ANCSA was not to be considered social welfare legislation. That point is
made frequently in the legislative history. Yet a pivotal 1968 report to the
Senate Committee on Interior and Insular Affairs prefaced its presentation of
"appalling" statistics on the social and economic conditions of the Alaska
Natives by stating that the matter of improving Native living conditions and
that of settling Native land claims were indeed one issue. A Senate Interior
Committee report in 1971 expressed the view that the unresolved status of
Native lands had had a role in subverting both traditional livelihoods and the
possibility of social and economic progress on a modern footing.

The settlement effected by ANCSA was intended to compensate Alaska
Natives for the extinguishment of title to lands they claimed. At the same
time, the legislative history evinces Congress' intent to provide the Native
people with means for improving many of the conditions under which they
lived. In ANCSA's declaration of policy [section 2(b)], Congress stated that it
intended a fair and just settlement of the Alaska Natives' aboriginal land
claims. The settlement was to meet the real economic and social needs of
Natives and provide for maximum participation by Natives in decisions
affecting their rights and property. It was to do so without establishing
permanent racially defined institutions, rights, privileges, or obligations and
without creating a reservation system or lengthy wardship or trusteeship.

The broad statutory purpose expressed in section 2(b) of ANCSA echoes key
themes that ran throughout the course of congressional hearings, floor
debates, and reports. Congress stressed the importance of social and
economic improvements for Natives, beginning at the rural village level where
70 percent of the Native people resided. The benefits of ANCSA and the
corporate mechanisms to manage those benefits were intended to play a role
in this social and economic betterment, although they were never intended to
meet all the needs of Alaska Natives. Indeed, Congress made clear that the
passage of ANCSA was not intended to terminate any existing or future
Federal Indian programs in Alaska.

The report accompanying the final House bill further clarifies Congress'
intent. The amounts of land and money conveyed to Natives under ANCSA
would be based not upon the probable extent of aboriginal title but, rather,
upon the land base needed for subsistence livelihood and, primarily, upon the
assets needed for economic development. Regarding land, the report states
that:

In determining the amount of land to be granted to the
Natives, the Committee took into consideration the land
needed for ordinary village sites and village expansion,
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the land needed for a subsistence hunting and fishing
economy by many of the Natives, and the land needed by
the Natives as a form of capital for economic
development.

In reference to land use, the report states:

The acreage occupied by villages and needed for normal
village expansion is less than 1,000,000 acres. While
some of the remaining 39,000,000 acres may be selected
by the Natives because of its subsistence use, most of it
will be selected for its economic potential. The land
selected is not required to be related to prior use and
occupancy, which is the basis for a claim of aboriginal
title.

As to money, the report states that:

The $925,000,000 figure [$965,000,000 in the legislation
as enacted] is an arbitrary one. It is not intended to be
related to the value of the lands claimed by the Natives
under the doctrine of aboriginal title.

The figure chosen by the Committee, $925,000,000, over
half of which will come from the State, is based on the
following considerations: the extreme poverty and
underprivileged status of the Natives generally, and the
need for adequate resources to permit the Native to help
themselves economically. The Natives constitute about
one-fifth of the total population of the State, but they
are almost completely lacking in the capital needed to
compete with the non-Native population and to raise
their standard of living through their own efforts. The
money grant in this bill is intended to provide that
capital.

Regarding the matter of how Natives were to manage the settlement
proceeds, the expectations of Congress deviated from those expressed in other
Indian legislation. Two threads wind through the legislative history. First,
Congress intended that management of the capital and the land would be in
Native hands. Second, Congress desired Native management to be free from
Federal, State, and local non-Native government control, yet in harmony with
governmental objectives. Further, while Congress did recognize the necessity
of the land base to Alaska Native cultural survival, its expectations centered
around commercial use of the land for improving Native social and economic
conditions, allowing for Native self-determination, and ensuring
complementary Native and State goals.

ES-5
ANCSA 1985 Study Draft



TERMS

Congress declared that the ANCSA settlement extinguished all Native claims
of aboriginal title, including any aboriginal hunting and fishing rights and any
pending or statutory claims. The settlement was to be accomplished "with
certainty" and "without litigation." ANCSA's provisions were not to be
construed as granting implied consent to Natives to sue the United States with
respect to the claims extinguished. Nor were they to set a precedent for
reopening, renegotiating, or legislating any past settlement with any Native or
American Indian entity.

In compensation for the extinguishment of broad aboriginal claims to Alaska's
land and resources, Alaska Natives were to receive a cash settlement of
$962.5 million, to be paid over a number of years from an Alaska Native Fund
established in the United States Treasury. Congress would appropriate $462.5
million over an ll-year period, and the State would contribute a 2-percent
share of its mineral revenues until the balance of $500 million was reached.
The Natives would also receive title, including both surface and subsurface
rights, to 40 million acres of land (slightly less than one-ninth of the total
acreage of the State).

In addition to the land grants to Native entities, the legislation contained
broad authorization for the Secretary of the Interior to withdraw publie lands
in Alaska for possible designation as national parks, forests, and wildlife
refuges.

MECHANISM FOR EFFECTING THE SETTLEMENT

Alaska Natives who were living at the time of enactment were qualified to
participate in the settlement. To take part, Natives had to register their
names, declare the community and region of their permanent or ancestral
residence, and either submit proof that they possessed one-fourth or more
Alaska Indian, Eskimo, or Aleut blood, or declare that they were regarded as
Alaska Native by a Native community. They would then be enrolled and would
each become the holder of 100 shares of stock in a regional corporation, and,
if a village resident, an additional 100 shares of stock in a village corporation.

Congress provided for the creation of 12 State-chartered, profit-oriented
regional corporations, to be delineated roughly according to the geographic
areas covered by 12 existing Native associations. If a majority of adult
Natives residing outside of Alaska voted in favor of it, a 13th regional
corporation would be established for them. The 13th regional corporation, if
created, would receive no land entitlement; its members would share only in
the money settlement.

Congress also mandated the creation of Native village corporations. Any
tribe, band, clan, group, village, community, or association that was composed
of 25 or more eligible Natives, and which was not modern or urban in
character, could organize as either a business for profit or as a nonprofit
corporation. In addition, special provisions extended eligibility under the act
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to "Native groups,” made up of less than 25 Natives who nevertheless
comprised a majority within their locality, and to Natives in four once-Native
urban areas—Sitka, Kenai, Kodiak, and Juneau.

Money from the Alaska Native Fund would be paid out to the regional
corporations, which would retain a portion and distribute prescribed amounts
to village corporations and individuals.

Native corporations would select the lands to which they would obtain title
from lands withdrawn from the public domain by the Secretary of the Interior.
The Native entities were limited in the amounts of land that they could select
for national forests or wildlife refuges or from lands chosen but not yet
patented to the State. The village corporations would receive surface rights
to a total of 22 million acres of land. The regional corporations would,
generally speaking, hold subsurface rights to the lands selected by the village
corporations. Those regional corporations that had small enrolled populations
but covered large land areas would select, under a complex "land lost"
formula, an additional 16 million acres to which they would hold surface and
subsurface rights.

All reserves in Alaska, except the Metlakatla Indian Community of Annette
Island, were revoked by the act. Members of the Metlakatla Community would
not be eligible for any ANCSA benefits. Villages on revoked reserves could
choose to hold both surface and subsurface title to what had been their
reserved lands, instead of surface title only. If they chose to take full title,
however, they and their members could not share in the money settlement.
Any formerly reserved lands granted under this provision would be in addition
to the 40-million-acre award.

Several ANCSA provisions were intended to protect the value of the
compensation paid and promote an equitable distribution among the Native
people. Corporations and individuals were granted immunity from taxation on
monies received from the Alaska Native Fund. All lands conveyed under
ANCSA were exempted from property taxes for 20 years, as long as they were
not leased or developed. Native shareholders were prohibited from selling
their stock or transferring any of their ownership rights for 20 years, and
non-Natives who inherited stock were denied voting rights through 1991. If
one of the 12 regional corporations sold timber or received income from
subsurface minerals, it was to share a portion of the income with the other 11
regional corporations as well as with its village corporations and individual
shareholders.

IMPLEMENTATION OF THE SETTLEMENT

Implementation of history's most complex land claims settlement package
placed large demands on all parties involved, especially since the ANCSA
settlement model had never before been tested. The initial implementation
years were confusing and hectic, with much to do and little time. Personnel
within the Department of the Interior had to work out the myriad details of
implementation. Alaska Natives had to complete the formalities required for
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participation in the settlement as well as take on the responsibility of making
the settlement work. Both Departmental personnel and Natives had to master
the intricacies of the 29-page law, make critical decisions based in part on
speculation, and juggle priorities so as to meet one requirement after another
in the face of unrelenting deadlines. As they did, ambiguities and oversights
were discovered. Mistakes were made. Conflicts of interest surfaced and
controversies flared.

Enrollment, the critical first step in the implementation process, was
scheduled for completion 2 years after ANCSA's passage. Through an all-out
effort, that deadline was met—but at the expense of thoroughness and
accuracy. Several more years passed before the roll was considered final. The
Department of the Interior instituted disenrollment procedures, a Federal
District Court ruled that the 13th Region election results should be
overturned, and Congress determined that the roll should be reopened. The
delays and uncertainties that resulted had ramifications for all succeeding
implementation steps.

Each of the 12 Alaska Native regions met ANCSA's 18-month deadline for
incorporation, and the last of the disputes over regional corporation boundaries
was resolved by amendment of ANCSA in 1976. All issues surrounding the
formation of village-level entities were not resolved as readily. The matter of
village eligibility was a significant source of uncertainty during the startup
period. First, there was concern that the implementing regulations' eligibility
criteria would unfairly preclude certain Native villages. After that concern
was alleviated, the major issue was the effect of village eligibility delays on
the land selection process. Some eligibility contests lasted for years, as
villages, regions, and third parties disputed eligibility decisions; indeed, one
entity was still appealing its eligibility as a village in June 1984. What is
more, ANCSA's provisions regarding "Native groups" living in smaller-
than-village communities are for the most part yet to be implemented. No
statutory deadline for the certification of Native groups has compelled
action. Many potential "groups" have been unable to achieve recognition, and
most of those that have been recognized have yet to receive their lands.

The most significant concern in relation to the cash settlement has been the
settlement's devaluation by unanticipated levels of inflation. Since the
settlement was structured as a "promissory note . . . bearing no interest,"
its value was eroded over time by double-digit inflation. Congress determined
in 1976 that the Fund should earn interest. In addition, the State of Alaska's
decision to complete the balance of its mineral revenue payments in FY 1980
was helpful in mitigating further loss.

The land settlement has been by far the most complicated and controversial
aspect of ANCSA's implementation. Given the high levels.of expectation
expressed in section 2(b) of the act, and the central importance of the land to
the act's beneficiaries, implementation of the land provisions has brought
disappointment and frustration. ANCSA's land-related provisions were drafted
not strictly as a vehicle for settling Native land claims, but for settling State
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and national interests in the land as well. Accordingly, it is not surprising, and
in fact inevitable, that conflicts and hence delays would ensue. These
difficulties have been compounded by many administrative problems. The task
of officially determining and describing who owns what land is made especially
complex and time-consuming by two factors that pertain in Alaska: the
general absence of land surveys and the presence of thousands of small
unpatented land claims. Delays in completing several prerequisite
implementation steps (enrollment, eligibility determinations, creation of the
13th Region, and so on) threw more unknowns into the land settlement process
and further taxed the limited budget and manpower available for
implementation. Further, several years transpired before the Department of
the Interior promulgated workable land selection and conveyance policies and
put efficient conveyance procedures in place.

After years of controversy—and a tremendous expenditure of funds and effort
by the Native corporations—the major issues that have complicated the land
settlement's implementation are now resolved. For the most part, acceptable
policies and procedures are at last in place. Yet many problems remain, and
uncompleted implementation tasks represent a considerable workloand which,
at present funding levels, may not be completed for decades. Many Native
corporations still await final patenting of the bulk of their lands. Despite
better coordination of efforts with the Native corporations and increased
efficiency, Departmental officials expect the land survey and patent process
to slow down rather than accelerate because most land selections yet to be
conveyed (to the Native corporations and to the State) are encumbered by
conflicting claims. Furthermore, few reconveyances by village corporations of
tracts to individuals, businesses, and municipalities, as anticipated by ANCSA
section 14(c), have taken place. Again, a huge backlog in the prerequisite
adjudication and survey processes is the main factor in the delay.

In sum, execution of a complex settlement plan and an exacting
implementation schedule were disrupted by disputes over the intent of specific
provisions and further complicated by adversarial relationships between the
implementing agencies and the Native corporations. As implementation
progressed, oversights of the original legislation became increasingly evident.
Omnibus legislation in 1976, a series of amendatory and implementing
provisions in the 1980 "Alaska Lands Act" (ANILCA), and other amendments
have been necessary. Those legislative actions have clarified ambiguities,
remedied the unforeseen or underestimated consequences of specific
provisions, and worked out Native/Federal, Native/State, and Native/Native
conflicts of interest. . Nevertheless, prolonged litigation, negotiation, and
administrative appeals—as well as considerable lobbying efforts—have
burdened the ANCSA corporations during their startup years.
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STATUS OF ALASKA NATIVES

Section 2(b) of ANCSA states that "the settlement should be accomplished

. . . in conformity with the real economic and social needs of Natives."
House Report No. 92-523 clarifies the congressional perception of those
needs. The report states that the size of the cash settlement was based on
considerations of "the extreme poverty and underprivileged status of the
Natives generally, and the need for adequate resources to permit the Natives
to help themselves economically." It declares that the aim was to enable
Natives "to compete with the non-Native population and to raise their
standard of living through their own efforts." -

Socioeconomic data compiled by the University of Alaska's Institute of Social
and Economic Research provide a basis for comparing the status of Alaska
Natives before ANCSA with their status after ANCSA in such categories as
population size, growth, and distribution; birth and death rates; employment;
income; and education. Comparison of 1970 and 1980 data reveals that the
Alaska Native population increased by 26 percent from 1970 to 1980, and that
it is entering the job market in greater numbers, earning more money, living in
newer housing, and attaining a higher level of formal education. The 1970 and
1980 data also show that the non-Native population of Alaska increased more
than the Native population and continued to exceed the Native population by
every measure of socioeconomic status. The non-Native population of Alaska
increased at a 3.0 percent annual rate from 1970 to 1980, while the Alaska
Native population increased 2.4 percent. The Census Bureau reported 6,700
more employed Natives in 1980 than in 1270; it reported 69,000 more
employed non-Natives. The median income for Native families in 1980 was
$15,921; for non-Native families, it was $28,395. Forty-seven percent of
Alaska Native households lacked plumbing in 1980; only 6 percent of
non-Native household lacked plumbing. In 1980, 32 percent of Natives over 25
had completed 4 years of high school; 40 percent of non-Natives over 25 had.
Fifty-eight percent of Alaska's population below the poverty level in 1980
were Natives, although Natives made up only 16 percent of Alaska's
population.

These comparisons relate to the Native population's standard of living, and
thus are directly relevant to the study of ANCSA as a monetary and land
settlement aimed at improving the beneficiaries' material situations. In
addition, one can compare the status of Natives to that of non-Natives in
categories that do not relate directly to the goals of ANCSA. For example,
the arrest rate for Alaska Natives was 9,008 per 100,000 population; for
non-Natives, it was 2,564. The murder rate for Natives is 12 times that for
non-Natives, rape is 7 times higher, aggravated assault is over 5 times more
frequent, and so on. From 1977 to 1980, Natives accounted for over
30 percent of admissions to the Alaska Psychiatric Institute, although Natives
were only about 16 percent of Alaska's population. Alcoholism has been
identified as the most serious health problem facing the Alaska Native people
today. Suicide is more frequent for Natives than for non-Natives. Thus, there
remains much room for improvement, and many signs of social disorder.
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Although improvement in living standards has occurred for Natives (albeit not
enough _to bring them to the level of non-Natives)), ANCSA has made a
relatively minor contribution. In the aggregate, the Alaska Native Fund
distributions constituted a substantial amount of money. However, when
compared to Federal, State, and oil industry spending levels over the same
period, the Fund distributions appear minor—especially when the sizable
proportion spent on implementation and associated litigation is taken into
account. In terms of the individual Alaska Native, the impact of the cash
settlement—actual and perceived—has been minor as well. It has been
estimated that shareholders enrolled "at large" to a regional corporation
received about $6,500 over the course of the Alaska Native Fund distributions,
and that those enrolled to village corporations received only about $400. A
majority of Alaska Natives surveyed indicate either that ANCSA has had no
impaect on their lives or that they don't know whether it has.

When assessing the benefits ANCSA has distributed to Alaska Natives, one
must bear in mind the limitations of the corporate form of organization as the
means of delivering benefits. The only way the corporations could benefit
their shareholders directly was to give them jobs or pay them a regular
dividend. To no one's surprise, the corporations have been able to employ only
a small minority of shareholders (around 8 percent) and, with a few
exceptions, have yet to pay regular or substantial dividends. The corporations
have provided some services to shareholders, but those services are not regular
functions of corporations and should not be expected to involve a major
corporate effort. In general, the Natives who have benefited most from
ANCSA are those directly employed by a corporation.

That the corporations have been able to benefit only those Natives who
participate directly in the business of the corporation does not mean that
ANCSA has failed. ANCSA was to begin a process of growth and development
within the Native community. To varying degrees, ANCSA has contributed to
the process of development in the Alaska Native community, as evidenced by
the fact that some shareholders have received jobs and educational assistance.

The ANCSA corporations control considerable resources, and they have an
opportunity to benefit their shareholders. But if ANCSA corporations succeed
in benefiting shareholders, as corporations are usually meant to do, will they
then have benefited the majority of Alaska Natives? Analyses of shareholder
status and Alaska Natives' attitudes towards their corporations show that, by
the time ANCSA corporations are able to establish themselves, it is likely that
only a minority of Alaska's Native population will own stock in ANCSA
corporations. The proportion of Natives who own stock in ANCSA
corporations shrinks every year as the proportion of the Native population born
after December 18, 1971, grows. Meanwhile, the proportion of shareholders
who are non-Natives increases every year, though by a lesser degree.
Additionally, survey data indicate that as many as 40 percent of present
ANCSA shareholders will, if in need, sell their stock in an ANCSA corporation
if stock alienation restrictions are lifted after 1991. Thus, if there is a
demand for ANCSA stock, there will be a supply; if the demand comes from
non-Natives, the corporations will lose their Native character.
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STATUS OF THE ANCSA CORPORATIONS

At the time of ANCSA's passage, Congress, the Native leadership, and Alaska
Native individuals expected that the corporations established to administer
and perpetuate the settlement benefits would serve as vehicles for achieving
far-ranging ends. It was widely believed that Natives would realize a higher
standard of living and indeed self-sufficiency, both through the direct
settlement benefits and through efforts initiated by the corporations.
Corporations were seen as vehicles to promote the health, education, social,
and economic welfare of their shareholders. Congress and Native leaders alike
anticipated that the assets conveyed would be used to initiate a process of
economic development in rural Alaska which, by a "trickle-down" effect,
would benefit Alaska Native villagers. This process was expected to enable
Natives to participate fully in the modern economy. At the same time, many
looked to the corporations to preserve the Native heritage for future
generations. At basis, that meant preserving sufficient land and fostering an
environment in which Natives could pursue traditional ways of life.

These expectations have placed unrealistic demands on the ANCSA
corporations. Many are appropriate for governments, not corporations. The
ANCSA corporations are limited legally and financially in what they can do to
meet the social, cultural, and income needs of their shareholders. They cannot
ignore their fiscal responsibilities or divert their focus from profit-maximizing
activity without jeopardizing their corporate survival. They cannot fully
engage in the mainstream of Alaskan economic activity and at the same time
fully serve the aspirations of their many shareholders who continue to state
that control of the land to preserve the traditional way of life is their primary
objective. In sum, the ANCSA corporations have not been able to fulfill the
range of high expectations placed on them, and it is highly unlikely that they
might ever do so. High ideals held by shareholders and managers alike early in
the corporations' existence have necessarily given way to corporate survival
and bottom-line management for most corporations. In addition, events since
ANCSA have fostered the development of regional nonprofit service
organizations and thus enabled the ANCSA corporations to concentrate more
of their energy on profitmaking.

Rather than ask whether the corporations have met or will meet the gamut of
Natives' social, cultural, and economic needs, it is thus more pertinent to ask
whether the ANCSA corporations can be expected to prosper financially—so as
to deliver some level of benefit to their shareholders in the form of dividends,
jobs, and shareholder services. In seeking to answer this question, several
circumstances that have affected or will likely affect corporate financial
performance must be borne in mind. In addition, the corporations must be
assessed individually as well as collectively—and in doing so, it must be
recognized that certain factors may make it impossible to reach firm
conclusions about a corporation's viability and performance based on
information contained in its annual financial reports.
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Attempts to apply industry-average standards or "rules of thumb" can be
misleading due to the mix of activities in which a given corporation may be
engaged, the insufficiency of the business-segment data provided in its annual
reports, and lack of information about corporate-operating strategies and
financial-reporting practices. Further, in the absence of a market for the
corporations' shares of stock, theoretical valuation approaches must be used.
Yet the approaches customarily used are either inappropriate or inapplicable
due to lack of information. Further, one cannot assess the corporations solely
by dividends paid. For mature corporations with stable demand and steady
growth, payment of sizable dividends is normal. But none of the ANCSA
corporations can be so categorized. As their assets are for the most part
undeveloped and their markets largely unestablished, their approach should be
to reinvest corporate earnings rather than pay dividends.

Across the board, the unusual circumstances of the formation and operation of
the ANCSA corporations must be considered. Several factors
influenced—mostly in a negative way—the financial results of the
corporations' first 12 years of operation. The workload which the corporations
bore in implementing ANCSA should not be underestimated. Corporate
resources were strained at the regional level, and even more so at the village
level, for several years. Comprehending, interpreting, and implementing the
extremely complex and often ambiguous legislation required tremendous
effort. Mistakes were made, some of them costly. Conflicts of interest
inherent in the provisions meant that the early years of implementation were
characterized by misunderstanding and strife. Corporaticns found it necessary
to expend inordinate amounts of time, energy, and money in negotiation,
litigation, administrative appeals, and lobbying. Corporate planning and
decisionmaking were seriously undermined. In addition, significant delays in
conveyance of lands severely handicapped the corporations' planning and
development efforts.

What is more, many corporate managers had to assume the burden of managing
startup with little experience in the corporate arena and little opportunity for
formal introduction or training. Management in the early years was often by
trial-and-error. Unlike most other corporations, the ANCSA corporations
were not formed to meet a particular need in an established market; they had
to formulate their business purpose and acquire business acumen after the fact.

Furthermore, certain ANCSA provisions intended to ensure that the
settlement benefited Natives, and benefited them relatively equally, have also
had the effect of constraining corporate operations. Because ANCSA stock
cannot be traded or sold, the corporations have been denied a primary tool for
raising capital to finance the development of their resources. They have
generally been limited to the relatively modest amounts remaining from
Alaska Native Fund distributions after deducting operating overhead. In
addition, the section 7(i) requirement creates a disincentive for regional
corporations to invest capital in resource development. If an investment is not
successful, the corporation must bear all the loss; if surplus revenues are
generated, 70 percent must be shared with other regional corporations. This
provision raises the prospect of a regional corporation becoming inactive,
relying on passive investment and 7(i) receipts for its existence.
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In assessing corporate performance, it is also necessary to take into account
the economic environment in which the ANCSA corporations must operate. In
contrast to the boom which many believed would follow ANCSA, resource
development in Alaska has remained at a low level—due primarily to the
economic environment rather than to lack of knowledge about the resource
base. Indications are that the oil and gas industry will remain a strong and
growing presence in the economy for 50 to 75 years, but any predictions about
the timing, location, and magnitude of petroleum development are highly
speculative. Due to high production and transportation costs and stiff
competition from oil and natural gas, coal export expansion will be slow, and
any major expansion of domestic coal markets is unlikely before the end of the
century. Similarily, Alaska will see only modest expansion of nonfuel mineral
development over the next decades because of high production costs and
generally unfavorable Federal policies regarding domestic production. As
renewable resources—fisheries, forest products, tourism-——are being exploited
at near-maximum levels, little growth can be expected in those industries.
Moreover, one must bear in mind that economic development is a slow process
under even the best of circumstances. Progress must be judged decade by
decade, not year by year.

Individual corporate performance runs the gamut from sustained profitability
to sustained losses. Many village corporations have been hard pressed merely
to survive. Most still exist, but many are in deep financial trouble. Some
obtained lands with valuable surface resources and sufficient money with
which to develop these assets. Most did not. Some without surface assets
have banked their capital and thus are "profitabie" but inactive. The smallest
village corporations received insufficient capital to maintain a headquarters
and conduct operations. For some of them, mergers and consolidations have
offered a way to survive.

Even at the regional level, only one corporation has not reported a loss since
its formation—and more than one has had to consider bankruptcy. In recent
years, the regional corporations have at last been able to devote more of their
concern to long-term issues of corporate management. For many, general and
administrative expenses are declining as a portion of total assets and net
income. Long-term debt is modest. Natural resource income is beginning to
appear and show significant growth. Certain corporations are investing in
rural Alaska with at least some success. The regional corporations' combined
net income continues to be modest, however, and losses are commonplace.

In summary, the available evidence indicates that many village corporations
and possibly one or more regional corporations may not remain viable, as well
as that some corporations at both regional and village levels may achieve at
least a modest success. Lack of evidence and lack of appropriate tools for
assessment preclude firm conclusions about the financial status of any given
corporation as well as accurate predictions as for its future.

Several provisions contained in ANCSA or its amendments have been aimed at
affording the corporations an opportunity to get on their feet free from
burdensome administrative demands and from threats of takeover or erosion of
their assets. They include exemptions from the reporting demands of Federal
securities laws, and from State and local property taxes, as well as the
restriction on stock alienation. These measures are temporary, however; their
protection will run out in 1991 and the years that follow.
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As 1991 approaches, the ANCSA corporations are examining options to assure
continued Native control of stock and guarantee permanent Native ownership
of the land. The Alaska Federation of Natives has initiated a study and
discussion program aimed at reaching agreement about what legislative and
other changes may be needed. Topics being addressed include land protection
(methods of protecting Native ownership); stock alienation (continued ban on
alienation beyond 1991); protection of Native values (changes in the corporate
structure to better suit Native culture and Native needs); new Natives
(changes of ANCSA to provide benefits for Natives born after December 18,
1971); stock protection (prevention of non-Native control after 1991); elders
(changes to allow special benefits to elders); retribalization of Native lands
(recommendation that villages consider transferring ANCSA land to tribal
government control); and combined resources (recommendation that all
ANCSA corporations cooperate to develop & unified position on necessary
changes to ANCSA).
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Part 1

THE NEED FOR A SETTLEMENT

A History of the People, the Land, and

The Question of Legal Status
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Chapter 1

PROLOGUE: IMPETUS FOR A
LAND CLAIMS SETTLEMENT

In 1961 the Alaska Native village of Minto petitioned the Federal
Government to protect the lands it used and occupied. The State of
Alaska wanted to establish a recreation area near the village and
had plans to construct a road to make the area more accessible to
Fairbanks residents and visiting sportsmen. State officials also
believed that the area around Minto held potential for the
development of oil and other resources; oil exploration was being
conducted in the nearby village of Nenana.

Learning of the State's plans, Minto's chief, Richard Frank, asked
the U.S. Department of the Interior to turn down the State's
application for the land. Minto's residents, he asserted, had
traditionally depended on a surrounding area of 1 million acres as
their hunting and fishing grounds. His father, Minto's former chief,
had delineated this area in making a land claim to the Department
in 1951.

At a 1963 meeting held in response to Minto's protest, Frank
explained that his people's traditional way of life, and their very
livelihood, were at stake: "If you people could live off Minto Flats
for one1 year or even a quarter of a year, you would understand my
point."

Minto's protest was a precursor of events to come, for during the years that
followed, many other Native communities would protest actions that
th eatened their lands.

The forces that gave rise to the Minto protest were typical of those which
triggered the ensuing statewide drama. A century-old latent conflict, stirred
by the definite indication of vast untapped resources, at last emerged in
head-on confrontation. The new State sought to develop a growth economy
and broaden opportunities for all its citizens. Its first citizens—Alaska's
Natives—sought to perpetuate their traditional way of life—and participate in
the State's economic future.
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By the end of the 1960's, pressure was intense for resolution of what was by
then the Alaska Native "land claims struggle."

The deadlock on the State's future had tightened. In granting statehood in
1958, Congress sought to ensure Alaska's economic viability by authorizing it
to select and obtain title to up to 103 million acres from "public Jands of the
United States which are vacant, unappropriated, and unreserved."“ Moreover,
the State was permitted to lease lands for which it received "tentative
approval" under section 6 of the Statehood Act. At the same time, Congress
provided in section 4 of the Statehood Act that Alaska must disclaim all right
?\rl title to lands "the right or title to which may be held by Eskimos, Indians, or
euts,"

However, Congress had not—in the Statehood Aect or in earlier
legislation—defined what "right or title" the Native people might have. Nor
had Congress determined the means by which the Native people might obtain
title to the lands they occu%ied and used; Natives owned outright only a
miniscule portion of the land.” It was therefore inevitable that the story of
Minto would repeat itself many times over during the early 1960's as the State
proceeded with its selection of "vacant" public domain lands and began to issue
mineral leases on some of those lands.

Although the State land selection process posed the biggest threat, Native land
use was also endangered as the Federal Government made known its proposals
to withdraw lands from the public domain. As early as 1958 the Atomic
Energy Commission planned to test peaceful uses of atomic energy by blasting
out an artificial harbor near Point Hope, where Eskimo villagers had lived off
the land and sea for at least 5,000 years.4 In 1963 the U.S. Army Corps of
Engineers sought to build a dam at Rampart Canyon on the Yukon River. The
dam would generate cheap electrical power—and in the process flood 9 million
acres, displace an estimated 1,200 Natives, and threaten the livelihood of
thousands more.

As the land threats multiplied, Native leaders traveled to villages warning that
unless claims and protests were filed with the Department of the Interior,
lands the villagers consideréd theirs would soon become the property of
others. By 1968, 40 protests laying claim to Native lands had been filed with
the Department. Because many areas claimed were overlapping, the total
acreage under protest—about 380 million acres—was slightly greater than the
land area of the State.

Natives from 24 villages peti ioned Interior Secretary Stewart Udall in 1963,
asking that all transfers of land ownership be stopped until Native land rights
could be confirmed. In late 1966, in the face of mounting Native protests,
Udall informally initiated a_"land freeze."! This freeze, which Udall
formalized by executive order® before leaving office in January 1969, halted
all transfer of lands claimed by Natives until Congress could act on the
claims. Although the State fought the freeze in the courts, it stayed in force
through 1971.9
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Figure 1-1
LAND OWNERSHIP OF ALASKA AFFECTED BY
NATIVE PROTESTS, JUNE 1968
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The State was thus barred from obtaining title to and issuing leases on lands
which it selected. The State was also losing revenue because, under the terms
of the freeze, no oil or mineral leases could be issued on Federal lands. Since
the State was authorized to receive 90 percent of the Fe ieral revenues from
those lands, the Governor's office estimated in 1968 that the freeze had
already cost the State more than $400,000 and predictfg that unless the freeze
was lifted, the State would soon be in economie crisis.

Continued filing of protests by Native groups, continued litigation, and
continued land selections by the State of Alaska intensified the land ¢laims
dilemma. At the end of the decade, however, an odd coalition of interests
emerged as a catalyst to its resolution. Oil—an estimated 9.6 billion
barrels—was discovered in Prudhoe Bay.
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In 22 oil lease sales it held prior to the Prudhoe Bay discoveries, the State
netted less than $100 million.!! Following the Prudhoe Bay discoveries, the
State sold leases for more than $900 million in a single day, September 10,
1969. It was widely believed that America's energy problems could be solved
if the oil could be brought to market. Plans to construct an 800-mile
Trans-Alaska pipeline from the North Slope to Valdez in the south got
underway. National oil companies and contractors made enormous
investments in anticipation of pipeline construction and were anxious to
recover them. But the Federal Government could issue no permits for pipeline
construction until the Alaska Natives' claims to the land were settled.

As the energy concerns threw their weight into achieving quick resolution of
the land claims, another interest coalition let its presence be known. Amidst
the oil euphoria, conservationist groups and concerned Alaska residents warned
of the need to maintain Alaska's open spaces. They were eager to resolve the
uncertainties presented by Native claims and at the same time anxious to
make sure that large areas of pristine wilderness would be preserved for future
generations of all Americans.

THE CONVERGENCE OF NATIVE CLAIMS ISSUES

By the seventies, the land claims dilemma was clearly the biggest problem the

State of Alaska faced—and clearly one that had to be solved at the national
level.

The individual claims of Native villages had coalesced and found statewide
voice in the Alaska Federation of Natives (AFN). The efforts of AFN, and
those which lent support to it, had won coverage and editorial backing from
major national newspapers. Congressional hearings had been held and a
voluminous record compiled. Task forces and study groups with Federal,
State, and Native representatives had presented findings and
recommendations. It was amply evident that Alaska Natives had valid land
claims that must be recognized.

Furthermore, it was plain that the solution to the land claims problem must be
legislative rather than judicial. To do justice to the Native people, the State,
and the larger national interest, settlement of the issue needed to be both
conclusive and prompt. What was required ng "the certainty, the flexibility,
and the detail of a legislative settlement";'“ "a surer, more complex and
imaginative resolution than simply confirming or denying title to specific
tracts and awarding compensation"; and "a far more . . . timely
resolution of the claims and protests than can reasonably be expected from the
Courts."14

Congress, the Nixon administration, the State, and the Native leadership were

in general agreement that the Alaska Natives must obtain both a land base and
cash compensation for lands taken in the past or by the settlement. It
remained for Congress to resolve the debates over method and means.

I-4
ANCSA 1985 Study Draft



Underlying those debates were fundamental issues:

What settlement terms would afford justice to the Native people and
fairness to all parties involved?

Could legal or historical precedent provide guidance as to "where the
line should be drawn for the purpose of confirming or denying title to
public lands in Alaska to the Alaska Natives"? 15

How, in the context of the 20th century, could the Native claims
settlement effect "a wiser resolution than hald] been typical of our
country's history in dealing with Native people in other times and other
states"?16

To provide for a settlement that would respond to all these concerns, several
considerations were necessary: Who were the Alaska Natives, and on what
basis could they claim title to the land? How had Alaska Natives lived prior to
the United States' purchase of Alaska in 1867, and what had been the impact
of American possession on their way of life? How had the Federal
Government structured its relationship to Alaska Natives, and how had it
carried out its obligation to protect their rights to the land?

The eventual response to these considerations—and to years of Native claims
debate—would be the Alaska Native Claims Settlement Act (ANCSA).

The next two chapters present some of the pertinent background to the Alaska
Native claims settlement. Chapter 2 addresses the origin and perpetuation of
the Alaska Natives' relationship to the land and then describes the impact on
that relationship of Russian and American newcomers to Alaska. Chapter 3
outlines the history of Federal Government dealings with Alaska Natives,
indicating the ramifications of a century-long postponement of settling their
land claims. However, this study does not address the political claims of
Alaska Natives to rights of self-government. Those claims are to a substantial
degree analyzed elsewhere.
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Chapter 2

ALASKA NATIVES AND THEIR
RELATIONSHIP TO THE LAND
BEFORE ANCSA

INTRODUCTION

ANCSA was "not in any sense to be considered as social welfare
legislation."18 That point is made frequently in the legislative history. Yet a
1968 report to the Senate Committee on Interior and Insular Affairs prefaced
its presentation of "appalling" statistics on the social and economic conditions
of the Alaska Natives with this statement:

How can Alaska Natives be enabled to improve the
circumstances under which they live? And how can
settlement of their land claims and protests—the subject
of proposed legislation before Congress—contribute
importantly to this end? It is these two questions made

one that are now the opportunity of government to
answer.19

A Senate Interior Committee report in 1971 expressed the view that, while
the conditions Alaska Natives faced "did not result only or even mainly" from
lack of title to the lands, "the unresolved status of those lands hald],
however, subverted both traditiona. livelihoods and the possibility of social
and economic progress on a modern footing."20

The settlement effected by ANCSA was intended to compensate Alaska
Natives for the extinguishment of title to lands they claimed. At the same
time, the legislative history evinces Congress' efforts to address the social,
cultural, and economic history of the Native people and Congress' intent to
provide the Native people with means for improving many of the conditions
under which they lived.

ALASKA NATIVES AND THE LAND—1968

In March 1968 the Senate Committee on Interior and Insular Affairs asked for
a comprehensive study that would help Congiess reach a "fair and intelligent
resolution of the Alaska Native problem." The study, performed by the
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Federal Field Committee for Development Planning in Alaska with the
cooperation of other Federal and State agencies, produced a report entitled
Alaska Natives and the Land in late 1968. The report reflected an "effort

. . torecord all relevant, available data and information on the Native
peoples, the land and resources of Alaska, the uses which these people have
made of them in the past, their present uses and ownership and the
future—often conflicting—needs of the Native peoples, the State of Alaska,
and the Federal Government."%2

Alaska Natives and the Land reported that in 1966 about 70 percent of
Alaska's 53,000 Native people lived in 178 predominantly Native
communities. It was these villagers who ranged over, occupied, and used
Alaska's public domain lands and who thus would be the principal focus of any
settlement of the land claims issue.

Their communities were small: median size, 155 persons. They were
remote: fewer than a dozen were on the State's limited road network, and
only 23 had telephone service linking them to other places. The people relied

on hunting, fishing, trapping, and other food-gathering activities for their
livelinood.

While most Alaska Natives faced economic and social problems that were
broad and complex, the problems of these village Alaskans were the most
sevére. By any measure, the study said, most of them lived in poverty.

The few permanent, full-time jobs at the highest rates of
pay are typically held by non-Natives. State public
assistance programs provide income to almost one of four
households in villages; temporary relief programs provide
income to about the same proportion, but usually for
three months or less. Low cash incomes and high prices,
even though supplemented by free health and educational
services and food-gathering activities, have resulted in
exceedingly low standards of living for villagers:
dilapidated housing, absence of sewer and water facilities
and electric power. Most village adults have less *han
elementary school education, and large numbers have no
formal education at all; for village adults speaking
English, it is a second language. Nearly all Native
communities have schools, but educational opportunity
ends at the eighth grade in most places. Owing largel7 to
socioeconomic conditions and the difficulty of proviling
health services to remote villages, the health status 8f
Alaska Natives is inferior to that of the other Alaskans.2

The authors reached this conelusion:
While joblessness is high and income levels low among

Natives generally, these conditions are worse for those in
villages. While educational achievement is low among
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Natives generally, it is lower for those in villages. While
the health status of Natives is poor across the state, it is
peorer for those in villages. While opportunity for
progress is limited fgr most Natives, it is virtually absent
for those in villages.24

Having documented the range and severity of the problems facing village
Alaska, the authors of Alaska Natives and The Land acknowledged that outside
observers might understandably question the feasibility and even the value of
seeking solutions that would enable village life to persist. However, the
authors ceutioned that in such views there would lie a blindspot; the observers
would be insensible of "the values on the one side of the equation, namely the
character gnd quality of the cultural heritage to which [Natives] are
attached."2 Village Alaska, the authors said, "will persist because of
circumstance and choice." Government decisionmakers, they warned, "must
not presume that the life they've known is the only meaningful existence; they
must understend the meaningfulness of the character and quality of Eskimo,
indian, and Aleut life patterns."26

ALASKA’S NATIVE INHABITANTS

DIVERSE CULTURES

It is now generally agreed that the first people to inhabit Alaska eame from
Asia via a 1,000-mile-wide land bridge that connected A’laskla,‘,and Siberia in
prehistoric times—between 10,000 and 40,000 years ago. The oldest
archeological evidence of human occupation in Alaska dates back about 11,000
years.

Figure 2-1
NATIVE GULTURES

Traditional
Native Distribution

T
b\~> - Source: The Alaska Almanac, 1983 edition { Anchorage:
Eskimo Alaska Northwest Publishing Lompany, 1982), 125,
ng Company

Athabascan

2]

N _.
/fi .

i}
")

5

Alaut ; e
’5,‘ ' ~ Tsimshian Eﬂ
{ Iy r"- 4 )

R Haida 443

-9
ANCSA 1985 Study Draft



Accounts of Alaska's first people emphasize their diversity. The Native
people were, and are, not one people but many. They were dispersed over the
entirety of the immense Alaskan land mass—586,000 square miles, or one-fifth
the size of the contiguous United States; 1,400 miles from north to south,
2,700 miles from east to west. They lived in distinct climatic regions ranging
from temperate to frigid, arid to rain-drenched, and in several dozen ethnic
regions with their own languages and cultures.

Discussions of these indigenous peoples generally distinguish three major
ethnolinguistic cultures—Eskimo, Aleut, and Indian—each with its own
divisions and subdivisions.28 Many of the differences between the cultures can
be linked with their varying adaptations to different physical environments.
Yet many characteristics were not determined by the environment.2 People
of a common cultural origin lived in vastly different environments and
acquired widely different means of survival; likewise, people whose
environments and means of survival were very similar belonged to different
cultural and linguistic groups.

Eskimos

The lands inhabited by Eskimos range from Bristol Bay in the southwest of
Alaska, up Alaska's entire western coast, and across its northern coast into
Canada and Greenland. In addition, the people of the Kodiak Island, the
southern Kenai Peninsula, and the Prince William Sound areas of southern
Alaska—the Koniag, the Sugpiaq, and the Chugach—show a clear relationship
to Eskimos in language and physical type. Most Eskimos, based on linguistic
differences, belong to one of two groups: the Inupiat who live north of the
Norton Sound area, and the Yupik, who live south of it. The lands these people
inhabit range from arctic tundra to temperate forest.

It is estimated that 40,000 Eskimos lived in Alaska when the first Europeans
arrived in the mid-1700's. Most lived along the coast and hunted marine
mammals, although others lived inland along rivers and hunted primarily
caribou. Most acquired an array of food products from the land including eggs,
birds, greens, berries, and roots. Coastal Eskimos traded with inland Eskimos
(and sometimes Athabascan Indians and the Chukechi of Siberia), exchanging
seal oil, walrus and seal skins, ivory, and other products for caribou and
wolverine skins.

Small societies developed within specific geographic territories, and people
related to each other through their common possession of territory. They
lived in permanent winter villages of from 50 to 500 persons, in dwellings
made from driftwood and sod or sticks and caribou skins. As with Native
Americans elsewhere, the villages' social structures were baséd on extended
family relationships. Villages cooperated in food-gathering activities.
Leadership was based on hunting prowess and on diplomatie skill in negotiating
with other territorial groups. The Eskimos did not recognize social classes,
but there were definite distinctions between poor families and rich ones.
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Aleuts

Aleuts and Eskimos may once have spoken the same language, but their
isolation led over time to differences in language and culture.

It is believed that, prior to their contact with the Russians, the Aleuts
numbered anywhere from 15,000 to 30,000. Most lived on the treeless,
fog-enshrouded, winda- and rain-swept islands that extend from the southwest
of Alaska 1,000 miles across the North Pacifie, although some lived at the
lower end of the Alaska Peninsula. The Aleuts lived in small villages along the
small portion of the coast that was safe and large enough for settlement. A
village typically consisted of six or seven large households of 20 or 30 people.

Like many of the Eskimos, the Aleuts hunted sea mammals. Yet, since their
coastal waters did not freeze, ice hunting was not necessary. The interior of
the islands provided roots, berries, birds, and eggs. It is said that anyone who
could walk could survive year-round by gathering food from the beaches and
the reefs. Each village had its own sea hunting areas, which had to be
respected by other villages. Risking warfare, the Aleuts engaged in trade with
far-distant peoples. However, relatively little is known of their aboriginal
culture because it was gravely affected by Russian domination.

Indians of the Interior: Athabascans

The Athabascans were seven separate groups, each further subdivided into
tribes or bands who had their own territories. They occupied Alaska's
interior: a vast expanse of arctic and subarctic land characterized by climatic
extremes—from 100°F in summer to -60°F or colder in winter—and affording
relatively little in the way of resources to sustain life. In contrast to the
Aleuts and the coastal Indians, and to a lesser extent the Eskimos, the
Athabascans faced an uncertainty of subsistence. Exclusively hunters and
gatherers, they had to exercise considerable flexibility in meeting the demands
of the environment. A constant search for food kept many on the move, with
little time to spend in their home villages. The more mobile a group, the more
simple would bhe its dwellings.

Members of inany groups spent at least part of the year in small groups
consisting of a few nuclear families. These small groups came together in
large bands for hunting purposes when resources were relatively plentiful and
for potlatches—celebrations marking special occasions such as death,
marriage, and victory in war.

Due to the difficult life and the relative isolation of family groups, individual
achievement—rather than rank and status in a social order—were important,
particularly in the northern regions. Yet the folk stories of the culture also

stress mutual_ dependence and sharing—between man and man, man and animal,
man and inanimate life.

Rivalries between Indians and Eskimos who shared a common boundary

sometimes led to bloodshed. Yet there was also active trading and social
exchange.
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Coastal Indians: Tlingits, Haidas, and Tsimshians

Two major groups occupied the coasts and islands along the panhandle of
southeastern Alaska. They were part of the Pacific Northwest Indian people.
The Tlingits were the most numerous and powerful and their territory was the
most extensive. They were fierce warriors and shrewd traders who traveled
secret routes along the sea as far south as California and north through the
mountains into the Alaska's interior. According to tradition, the second major
group—the Haida--came from what became Canada and drove out some of the
Tlingit tribes about 200 years before European contact. A third group, the
Tsimshian, had lived south of southeastern Alaska in Canadian territory; they
moved to Annette Island in Alaska in 1884.

The lands occupied by the coastal Indians were rich in resources—having at
least a dozen species of saltwater fish, in addition to shellfish, sea mammals,

and many land plants. Due to this natural abundance and the warm and rainy
climate, large villages were possible.

The richness of resources meant that a surplus could be acquired, and thus the
Tlingit's and Haida's cultures emphasized the amassing of wealth. Although
there was no form of currency, blankets were a basic unit of exchange.
Painted carvings in wood were often made for shows of wealth. Great
quantities of food and gifts were collected for potlatches, which were held to
establish prestige and reputation.

A class system evolved, separating individuals into a series of statuses. Social

units, built up along matrilineal lines, had their own houses and chiefs, their
own crests and personal names, and their own ceremonial songs and dances.

A COMMON ELEMENT: SUBSISTENCE

Even such a cursory description of these very broadly defined Alaska Native
groups reveals dissimilarities and contrasts. Yet despite their cultural
differences, the Algﬁkan peoples shared many characteristics. According to
one anthropologist,”” they were what are known as hunting and gathering
peoples. They had no agriculture and only one domesticated animal, the dog.
Few, if any, were nomadie. Virtually all groups lived in permanent dwellings
in permanent villages and moved to camps, also in permanent locations, for
various summer occupations. Tribal boundary lines were generally well

defined, and portions of tribal lands were used repeatedly from season to
season.

Most importantly, all cultures—as documented in Alaska Natives and the
Land—shared "one great thing in com&non—their dependence upon the land and
its waters for their very existence."”! They "completely used the biological
resources of the land, interior, and contiguogi waters in general balance with
their sustained human carrying capacity." In adapting to their varied
environments, all adopted a subsistence way of living; they obtained food,
clothing, and shelter from the land's resources at all times of the year.
Human population density in any given area depended on the availability of
resources. Land use in any given area was only as intensive as the peoples'
hunting and gathering capabilities allowed.
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Research done in preparation of Alaska Natives and the Land substantiated
that, even in the 1960's, Alaska's Native peoples still shared this "dependence
upon the land and jts waters for their very existence." But the "delicate
ecological balance" that had once supported their existence had been
significantly disturbed.

NEWCOMERS TO ALASKA

THE COMING OF THE RUSSIANS

Russian traders claimed to have visited Alaska as early as 1648.34
Nevertheless, it was the voyage of Vitus Bering, returning to Russia in 1742
laden with sea otter furs, that is credited with the "discovery" of Alaska and

that extended the Russians' eastward expansion through Siberia to the Alaskan
coasts.

The Russian phase of Alaska's history lasted 126 years. Russian settlement of
Alaska was very limited, however. There were never more than 700 or 800
people in the colony. All but a few settlements were very small; many were
only trading posts manned by one or two Russians. The Russians were
interested in gathering and trading furs, not in developing Alaska's lands or
making Alaska their home. They made no attempt to take the Natives' lands
because they had no need of them. Nevertheless, though their lands were not
taken, thousands of Natives were profoundly affected.

The Russians came first to the Aleutian Islands. One historian recounted the
results:

The Aleuts' flourishing culture and economy did not long
survive this discovery. When the Bering expedition
returned to Russia and told of the vast herds of fur
animals in the North Pacific, fortune hunters started a
stampede almost equal to the great Klondike gold rush
that came some 150 years later. « « « The Aleuts
fought back, but they were overwhelmed by the superior
weapons of the Russian hunters. Whole villages were
wiped out; the population was decimated not only by
guns but also by smallpox, measles, tuberculosis, and
pneumonia.

The Aleuts were skilled hunters. Those who survived attack and disease were
forced into slavery and relocated to harvest furs for the Russians. It is
estimated that, after only two decades of Russian oceupation, the Aleut
population was reduced by at least 80 percent.3

As the sea otter and other fur bearers in the Aleutians became scarce, the
Russian fur seekers moved eastward along the Gulf of Alaska. Their arrival
on Kodiak Island in the 1760's soon brought extreme and irreversible
disruption to the Koniag people's way of life. The Natives were subjugated,
not without bloodshed; families were broken up; men were sent to distant
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coasts in frail boats to hunt otter; and the structure of the aboriginal society
and its living regimen were drastically changed.37 Here too, the sea otter,
which had been the mainstay of the Koniag diet, was destroyed. Starvation
was widespread, along with diseases introduced by the invaders.

At first, Russian control was largely limited to the Aleutian, Pribilof, and
Kodiak Islands, as well as scattered locations all along the southern and
southeastern coasts including a substantial settlement at Sitka that became
the headquarters for the colony. Then, in the 1820's, Russian expansion
continued into the western mainland. By this time the mass killings of
Natives had ended, although scattered hostile encounters continued. By the
1860's the Russian fur enterprise was no longer profitable, Russia's treasury
was drained from war with Britain in the Crimea, and the Russian
government feared it would be powerless to defend Alaska against America
and Britain.38 In 1867, Russia sold Alaska to the United States for $7.2
million.

THE INFLUENCE OF THE AMERICANS

Within a few decades, American influence in Alaska was far more pervasive
than the Russians' had been. A diversity of commercial and other interests
had taken white Americans far into Alaska's interior; U.S. land laws had been
extended to Alaska to protect the new explorers' and settlers' interests. By
1900, non-Natives outnumbered Natives 34,056 to 29,536.39

Figure 2-1
POPULATION OF ALASKA, 1880-1970

Year of Eskimos, Indians,

Census and Aleuts Non-Natives Total
1880 32,996 430 33,426
1890 25,354 6,698 32,052
1900 29,536 34,056 63,592
1909 25,331 39,025 64,356
1920 26,558 28,478 55,036
1929 29,983 29,295 59,278
1939 32,458 40,066 72,524
1950 33,863 94,780 128,643
1960 43,081 183,086 226,167
1970 51,712 250,461 302,173

Source: Rogers, George W., "Alaska Native Population Trends
and Vital Statistics, 1950-1985," Institute of Social, Economic,
and Government Research, University of Alaska, Fairbanks,
Alaska, November 1971.
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Even before the 1867 purchase, American traders had been interested in
Alaska and had been given a right to trade with the Natives by treaty. Yankee
whalers had pursued the bowhead whale along the Arctic coast. While the
Russians had had virtually no contact with the northern Eskimos, American
vessels began competing with Eskimos for bowhead in 1848; later, as bowhead
became scarce, they hunted walrus for oil and tusks. Depletion of these and
other sea mammals meant famine for some coastal villages. Disease and
alcohol further ravaged their populations.

Commercial fishermen began harvesting and marketing salmon, one of the
most important Native food resources, in 1878. Whereas the Natives' salmon
catches were based mainly on immediate need or on drying and smoking for
the winter months, the commercial packers used expensive special gear to
catch as many fish as could be processed and sold. As a result, Natives in the
southeast, on Kodiak Island, and throughout southern Alaska were left without
enough salmon to live on—and without means of making a living, as they were
generally refused employment by the canneries.

Discoveries of gold around the turn of the century brought the first great
migration of non-Natives to Alaska. Miners swarmed to the Klondike district
of the Yukon and westward. The beaches of Nome held 20,000 prospectors in
1900. Strikes in 1902 near what became the city of Fairbanks drew thousands.
Caribou and other game in these areas were depleted as the miners sought a
food supply. In addition, wildlife populations either shifted or disappeared due
to indiscriminate use of fire and siltation caused by Eold washing. By 1908,
over $140 million in gold had been taken from Alaska.4

During the 20th century, Alaska's non-Native population became the
increasingly dominant majority. The extension of homestead laws to Alaska
attracted non-Natives. World War II brought a major increase in Alaska's
non-Native population as Alaska took on a strategic defense position and
military bases were built. After the war, Americans from the mainland came
to Alaska seeking economic opportunity and the lifestyle afforded by "the last
frontier." In 1950, nearly three-quarters of Alaska's population of 128,643
were non-Natives; by 1?60, non-Natives accounted for over four-fifths of a
population of 226,167. In the 1970's, the oil boom would further expand
Alaska's non-Native population.

IMPACT OF THE NEWCOMERS ON THE NATIVE PEOPLES

Russian and American exploitation of Alaska's resources damaged the
economic base of the Native cultures, as outside interests and Native users
competed for the land's resources. The outsiders introduced guns, axes, traps,
metal containers, and all manner of instruments to increase the efficiency of
the harvest—and thus disrupted the precarious balance that had long existed
between the human population and the land's earrying capacity.

Furthermore, a new phenomenon was set in motion. Many Natives were
encouraged to work at the newcomers' commercial pursuits and in return
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were given new hunting instruments, frequently rifles. Rifles were often
helpful to the Natives in their quest for subsistence, but they were of no use
without bullets. To obtain bullets, the Natives needed cash.

Thus began a slow movement of the Native peoples toward the cash economy.
Gradually the availability of—and the need to resort to—new tools and new
foods brought increased Native reliance on cash. Many Natives seeking cash
income journeyed outwards from their small traditional settlements to the
larger centers of population. They and their families were encouraged to
relocate to those larger centers, where education and health services could be
provided to them more economically.

In the 20th century, some Natives—primarily those in the major urban areas
and in communities that had close contact with non-Native populations—lived
with a money economy. Their subsistence activities, pursued to supplement
food bought with cash, resembled those of non-Native Alaskans.

Nevertheless, even in 1968, Alaska Natives and the Land reported to Congress
that subsistence was still "a dominant and characteristic way of life for most
of the Native communitiez2 where about three-fourths of Alaska's Eskimos,
Indians, and Aleuts live." Especially for those in western and northern
Alaska, subsistence as a primary way of life was still possible, though more
difficult and more expensive.

For most, especially in rural Alaska, subsistence was necessary. The little
cash available usually went for the materials and equipment-—rit‘les3 snow
machines, gasoline—that had become vital to subsistence activities.43 In a
1968 survey of 35 northern coastal and interior villages, more than 50 percent
of the respondenti said that subsistence activities provided half or more of
their food supply. 4" An earlier study in 11 villages found that, while imported
foods accounted for more calories thgn did local foods, local foods were of
much greater importance for protein.4

What is more, for many, subsistence was preferred—as a study quoted in
Alaska Natives and the Land noted: The same sentiment is heard over and
over—that "our food is walrus" . . . "It's our bread."4

In summary, at the time when pressure for a land claims settlement was
mounting, most Native people lived off the land and pursued the traditional
ways of being that accompanied subsistence. Over the past two centuries
Natives had responded to intrusion on their way of life by adapting to cultural
forces—as their ancestors had adapted to fluctuations in their means of
livelihood caused by physical and biological forces. They had drawn on
well-developed capacities for resourcefulness and resilience to face the
challenges of increased competition for the land's resources.

Over the same period, the government of the latest newcomers to Alaska had
faced challenges of its own. The United States had sought to discover how
best to govern the huge territory it controlled—including how best to
formulate its relationship with Alaska's Native population.
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Chapter 3

THE FEDERAL GOVERNMENT’S RELATIONSHIP
TO ALASKA NATIVES BEFORE ANCSA

INTRODUCTION

The Americans who came to Alaska in the 19th century—like those who
explored and settled the other states—brought an attitude toward the land
which was fundamentally different from that of the Native American people.
To the American of European origin, land could be owned, and owners of land
protected their property by recording their rights in perpetuity. Owners
could also alter or exploit their land in any way they wished, and they could
lease or sell it for a profit.

In contrast, the Native Americans used no written deeds or titles to prove
who occupied and used certain lands. To the Native American, land was not a
mercantile commodity. The rights to land were not held and transfered by
individuals. "Property rights" were group rights—the entitlement of a certain
tribe, social unit, or family to exclusive use of the area needed to sustain
life. The land was thus of primary value, but alteration of the land was not
conceivable.

The United States has long acknowledged this d'fference in attitude toward
land by recognizing the existence of "aboriginal claims" or "Indian title," as
the Supreme Court said in 1835:

Indian possession or occupation was considered with
reference to their habits and modes of life; their hunting
grounds were as much in their actual possession as the
cleared fields of the whites; and their rights to its
exclusive enjoyment in their own way and for their own
purposes were as much respected, until they abandoned
them, made a cession to the government, or an
authorized sale to individuals.47

The courts have made severai distinctions between aboriginal or Indian title
and the "fee simple" title held under the Anglo-Saxon legal system. Aboriginal
title signifies a group's, not an individual's, right to the land. It represents
merely the execlusive right to occupy and use the land but not full fee

I-17
ANCSA 1985 Study Draft



ownership; under the domestic law of the United States, the ultimate right to
convey title to the land rests with the Federal Government. The Federal
Government is obligated, however, to protect aboriginal claims until they are
extinguished—either through abandonment of the land by the aboriginal people
or through express congressional action to extinguish aboriginal title (usually
by purchase). Until aboriginal title is extinguished, however, the right to use
and occupy the land belongs exclusively to the original inhabitants.

The land claims of the Alaska Natives were the "main remaining body of
unresolved claims by aboriginal people in the United States," 8 ‘and their
resolution was to come about in circumstances far different from those which
prevailed when other Native Americans' claims were extinguished.

In the continental United States, wars of conquest had been fought, treaties
had been signed, and tribes had been removed from their traditional lands to
make way for the new society's westward expansion. Extinguishment of
aboriginal claims had generally been a two-step process in which the tribes
ceded their right to occupy large expanses of land in exchange for money and
"recognition" of a permanent right to occupy a smaller "peservation."?

In Alaska, however, there was no history of conquest and treaty making, no
demand on a scale large enough to force removal of the Natives from their
lands. Many Natives were able to continue to live on their lands relatively
free from interference. The question of whether Natives held rights or title to
the land was therefore largely ignored.

The treaty that sealed the United States' purchase of Alaska implicitly
reserved to Congress the power to determine Alaska Natives' rights to the
land. Yet, for 104 years, Congress did not make that determination. When the
92nd Congress at last set about resolving Native land claims in 1971, the
claims were acknowledged to be a "longstanding, long-neglected issue."90

Throughout the first century of American control, however, intertwined
executive policies, congressional enactments, and judicial interpretations
resulted in a relationship between the Federal Government and the Alaska
Natives as complex and signifiant as any other that exists between the United
States and Native Americans.?! The discussion that follows distinguishes four
phases’in the history of that relationship.

THE EARLY YEARS (1867 -1905)

ALASKA AS A MILITARY AND CUSTOMS DISTRICT .

In purchasing Alaska from Russia, the United States made no agreement with
the Native people; their aborifinal claims were not extinguished. Only one
paragraph of the 1867 treat:y5 addressed the status of the Native people. In
its provisions defining the rights of the "inhabitants," Article III stated the
following:
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The inhabitants of the ceded territory, according to their
choice, reserving their natural allegiance, may return to
Russia within three years; but if they should prefer to
remain in the ceded territory, they, with the exception
of uncivilized Native tribes, shall be admitted to the
enjoyment of all the rights, advantages, and immunities
of citizens of the United States, and shall be maintained
and protected in the free enjoyment of their liberty,
property, and religion. The uncivilized tribes will be
subject to such laws and regulations as the United States
may, from time to time, adopt in regard to aboriginal
tribes of that country. [emphasis added]

The last sentence of the article has been held to apply the whole body of
Federal Indian and statutory law to the "Indian tribes of Alaska."®

From 1867 to 1884, Alaska was governed first by the Army, then by the
Collector of Customs, and then by the Navy. America was little concerned
with a land so unknown and so remote; the Civil War just over, public attentjﬁn
focused on the industrial and agricultural prospects opening up at home.
The governmental view of Alaska was confined to southeastern Alaska;
Sitka, the old Russian capital, became the American headquarters.

During these early years of American control, interference with the
traditional uses of the land and waters was limited relative to that which
would follow. There were intrusions, however. In the absence of a formal
government structure, miners gxéafted their own code, drawing up rules for the
staking and registry of claims. Some Natives were paid by miners to vacate
their lands—alth%g}gh, in the absence of land laws, such transfers of land rights
were not legal. Newcomers to Alaska came to regard records in the
customs office as evidence of their title to lands.

CIVILIAN GOVERNMENT: THE DISTRICT OF ALASKA

In 1884, the First Organic Act98 established civilian government and extended
to Alaska those United States land laws which related to mining claims. The
Organic Act provided that mining claimants would be allowed to perfect their
titles; it also protected lands used by missionaries. With respect to the
Natives inhabiting Alaska, it provided in Section 8:

. . That the Indians or other persons in said district
shall not be disturbed in the possession of any lands
actually in their use or occupation or now claimed by
them but the terms under which such persons may
acquire title to such lands is reserved for future
legislation by Congress . . . [emphasis added]

The phrase "or now claimed by them" was added at the request of legislators
who, aware of their lack of knowledge of Alaska, desired " . . . that the

Indian shall at least have as many rights after the passage of the bill as he had
before."d
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The Organic Act launched a period of growth in Alaska's non-Native
population, which increased from 430 in 1880 to about 6,700 in 1890 and to
about 30,000 in 1900. Laws passed in the decades following the Organic Act
further opened lands in Alaska to trade, exploration, and settlement. None
specifically dealt with the land status of Alaska Natives, although the 1891 act
that opened lands in Alaska to trade and manufacturing sites excluded, among
others, "those lands to which the Natives of Alaska have prior rights by virtue
of actual occupation";60 the Act of May 14, 1898, extending the homestead
laws of the United States to Alaska, reserved suitable tracts of land as
"landing places for canoes and other craft used by such Natives";61 and the
law extending a system of public land surveys to Alaska in 1900 provided that
"Indians or persons conducting schools or missions in the district shall not be
disturbed in the possession of any lands: now actually in their use or
occupation . . . n62

In 1887, passage of the General Allotment Act, or Dawes Act,63 launched a
policy toward Indians that had been growing in favor for many years. Large
tribally held lands were to be subdivided into small segments—from 40 to 160
acres—and allotted to Indian families or individuals. The intent was to
assimilate the Indians, helping them to become self-supporti%%.sll
Assimilation was the keystone of Federal Indian policy until the 1920's. A
policy statement issued by the Commissioner of Indian Affairs in 1889 said this
in part:

(1) The Reservation system belongs to the past,

(2) Indians must be absorbed into our national life, not
as Indians but as American citizens,

(3) the Indian must be "individualized" and treated as an
individual by the Government . . 66

The provisions of the General Allotment Act were not applied to Alaska, as
there were then no reservations in Alaska. Yet executive policy and
congressional action during the period reflect the assimilationist view. é\
request of the Tlingit and Haida élgdians for a reservation was ignored.6
Section 13 of the first Organic Act®® directed the Secretary of the Interior to
" . . . make needful and proper provisions for the education of the children
of schocl age in the Territory of Alaska, without reference to race . . ."
As Alaska's first General Agent for Education and later as Alaska General
Agent, the former Presbyterian missionary Sheldon Jackson gave specggl
attention to the "advancement" of Alaska Natives through education.
Jackson opposed the use of Native languages in education and religion. The
reindeer -herding enterprise which he established for Eskimos in 1891
exemplified his concern with providing "industrial training"70 for Natives and
promoting Native economic self-sufficiency.

Along with the assimilationist view, another position with respect to Alaska
Natives' status is apparent in statements of executive policy of the period.
Because there was no Indian Agency in Alaska and Natives were entitled to the
same service,?las non-Natives, the Solicitor for the Department of the Interior
held in 1894‘" that Alaska Natives did not have the same relationship to the
Federal Government as did other Native Americans and were to be treated
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differently from Native Americans generally. In his annual report as Agent
for Education in 1886, Sheldon Jackson stated, "The government has never
treated [Alaskan Natives] as Indians and it would be a national calamjty to
subject them to the restrictions and disabilities of ou}'3lndian system." In
addition, an 1886 Alaska Federal District Court opinion’® held that Alaska was
not Indian country, and its language implied that Alaska Natives were so
dependent on the Federal Government that they did not have the internal
governing authority which the United States recognized Indian tribes as
having.”

As the 20th century began, Alaska Natives were in what has been referred to
as an "anomalous position"75 and described as follows: "Physically they
comprised_ the major part of Alaska's population. Officially they were
invisible." They were omitted from the General Allotment Act, which
applied to Indians elsewhere, and they were precluded from the Homestead
Act because they were neither citizens nor aliens capgble of becoming
citizens. An 1871 congressional act banning treaty making’‘ prohibited them
from entering into treaties under which they could cede some lands to the
Government and retain others. Their rights to possession of their lands could
therefore be enforced only through civil action in the courts, which were
inaccessible to them by reason of distance, expense, and lack of knowledge.
Both their status as Native Americans in relation to the United States
Government and their land status were undetermined.

THE TRANSITIONAL PERIOD (1905 —1936)

Between roughly 1905 and 1936, the assumption that the status of Alaska
Natives was different from that of other Native Americans underwent a
transformation. That transformation is reflected in judicial interpretations as
well as in administrative actions and statutory enactments that extended to
Alaska most of the policies adopted regarding Native Americans in the 48
States.

EDUCATION AND HUMAN SERVICES FOR NATIVES

Although the 1884 Organic Act had provided for Federal education services
"without regard to race," a dual system of education had emerged by the early
20th century. Sheldon Jackson's aiministration had supported or established
schools in remote Native villages all over Alaska, and those schools were
becoming the focal point of reindeer herding, health care, and other
programs. Such programs were in fact intended to benefit only Natives. Thus,
when in 1905 Congress authorized appropriations specifically for the
"educatig?g and support of the Eskimos, Indians, and other Natives of
Alaska,"’® it merely acknowledged an accomplished fact.

Subsequent congressional appropriations contained similar broad authority for
Federal "support" of Alaska Natives. Monies were used to implement a
variety of economic development and social welfare programs in addition to
education programs.
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In 1921, the Snyder Act provided an extremely broad authorization of
appropriations "for the benefit, care and assistance of Indians throughout the
United States."8! Initially the Snyder Act, which applies only to the Bureau of
Indian Affairs (BIA), did not apply in Alaska. However, Alaska Native
programs came under the authority of the act in 1931, v§hen the Bureau of
Education's Alaska activities were transfered to the BIA.3% A comprehensive
opinion issued by the Department of the Interior Solicitor in 1932 after a
thorough examination of Federal policy, history, and law reached the following
conclusion:

(Dt is clear that no distinction has been or can be made
between the Indians and other Natives of Alaska so far
as the laws and relations of the United States are
concerned whether the Eskimos and other natives are of
Indian origin or not, as they are wards of the Nation, and
their status is in material reggects similar to that of the
Indians of the United States.

NATIVES’ LAND RIGHTS

By the early 20th century, the matter of protection for Native land rights had
to be considered. Threats to Native land use mounted as the Federal
Government carved out large forest and other reserves; as miners poured into
Alaska following the gold and coal strikes; as the steadily increasing
permanent non-Native population pressed for self-government and the
establishment of a political and economic intgastructure; and as plans for
highway and railroad construction got underway. 4

The situation in Alaska began to some degree to resemble that in the Lower 48
States in previous decades: "Pressure . . . 5 cing Government to a faster
pace in the business of opening Indian lands." This development coincided
with the emergence in white America at the turn of té\e century of "a rising
crescendo over the fate of the 'Vanishing American'."8® n 1904, the first full
report to Congress on Alaska place% "particular stress [on] the problem of the
Native in his relation to the White."87

An Alaska Native Allotment Act,88 patterned on the Dawes Act of 1887, was
adopted in 1906. This act was the first to allow Alaska Natives to obtain title
to land. It did not recognize aboriginal title, however. Rather, like the 1887
act, it allowed individual adult Natives to select as homesteads "1p to 160 acres
in lands not valuable for coal, oil, or gas deposits. The act provided for
"restricted" title; the Native hold%xé of title could not lease or sell the
allotment until a 1956 amendment®” allowed conveyance with Secretarial
approval.

The allotment concept did not take hold in Alaska. Only 80 allotments—most
of them in southeastern Alaska—were issued under the Act during the first 54
years following its passage. Most Natives lacked knowledge of the
Anglo-Saxon property concepts incorporated in the Act. Furthermore, the
160-acre allotment concept ill-fitted a soc&ety adapted not to farming but to
hunting, fishing, trapping, and foraging.g A similar measure, the Alaska
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Native Townsite Act®! of 1926, also had little effect. The act enabled Alaska
Natives to receive restricted deed titles to surveyed townsite lots. However,
as of June 30, 1967, less than 500 acres were held in Native townsite
ownership.

In a 1905 case, United States v. Berrigan, the Alaska District Court
determined that under Article IV of the Treaty of Cession, Natives were
"entitled to the equal protection of the law which the United States affords to
similar aboriginal tribes within its borders." That protection included the
Federal obligation to protect aboriginal title. The decision also cited the
protection of the Indian right of occupancy which Congress had provided for in
the Organic Act of 1884 and subsequent statutes. In 1914, another District
Court case, United States v. Cadzow,94 upheld the right and duty of the
United States to protect Alaska Native title.

Between 1905 and 1919, "reserves" ranging in size from 17.21 to 316,000 acres
were created by executive order for "the Natives of the indigenous Alaskan
race."99 After 1919, executive order reserves for Natives were set aside for
"public purposes," such as facilitating Native reindeer herding, education, and
fishing. However, up until the 1930's, only one permanent "reservation" of
land for Natives—the Annette Island Reservation for the Metlakatla Indian
Community—was created.96

In 1936, the setting aside of large areas for Native use and occupancy became
a possibility. Congress extended the Indian Reorganization Act (IRA) to
Alaska. Enacted in 1934, the IRA represented a decisive shift in Federal Indian
policy and a turning away from assimilationist views. The IRA was aimed at
enabling Indian tribes to interact with and adapt to a modern society as
governnﬁntal units, rather than at forcing the assimilation of individual
Indians. Toward this end, it sanctioned tribal self-government under
Secretarially approved constitutions.

The 1936 Amendment to the IRA, sometimes called the Alaska Reorganization
Act, fully applied the IRA to Alaska and permitted creation of a new type of
reservation. Section 2 permitted the Secretary of the Interior to designate as
an Indian reservation any area previously reserved for Alaska Natives or
placed under the jurisdiction of the Depargment, as well as any other public
lands actually occupied by Alaska Natives.’

In a letter to the House Indian Affairs Committee, Secretary Ickes stated that
the creation of reservations in- Alaska would "enable the United States
Government in part to fulfill its moral and legal obligations to protect
'economic rights' of Alaska Natives."99

PRESERVATION OF THE STATUS QUO (1935-1958)

THE IRA IN ALASKA

The reservation provisions of the IRA set off an Alaska-wide controversy.
Natives feared that they might be confined to small areas with limited
resources on land held "in trust" for them by the Government. Non-Natives
were apprehensive about the amount of land that would be closed to

1-23
ANCSA 1985 Study Draft



development. Especially disconcerting was the announcement that
approximately 100 reservations would be created—coupled with the creation in
1943 of the 1,408,000-acre Venetie Reserve (just north of the Arctic
Circle).100 Only seven IRA reserves were established in Alaska; three villages
turned down reserves proposed for them.!

Two judicial decisions cast a cloud of doubt over the status of Alaska's IRA
reserves.!02 In Hynes v. Grimes Packing Co. (1949),103 the Supreme Court
approved the authority of the Secretary of the Interior to create a reserve
under the Alaska IRA. However, it denied his authorlty to criminally enforce
exclusive Native fishing rights on the reserve—the main reason for creating
the reserve. The decision also said that an IRA reservation, as it was created
by Secretarial order, "convey[ed] no right of occupﬂlb 1 to the beneficiaries
beyond the pleasure of Congress or the President." In United States v.
Libby, McNeil & Libby (1952), thé Alaska Distriect Court invalidated the
Hydaburg IRA reserve, holding that evidence of continuous Native use and
occupancy was insufficient to establish a reservation under the IRA.105

Ultimately, World War II pressures, territorial politics, bureaucratic conflict,
Native mistrust, and adverse court decisions combined to defeat IRA poliey in
Alaska.106 Although by 1950 an additional 80 villages had submitted requests
for reservations totaling approximately 100 million acres, no reservations were
created after 1946. Public opinion in Alaska opposed reservations, and the
pendulum of n%j’onal policy had again begun to swing toward assimilation and
acculturation. Thus, the Alaska IRA enabled only a few Native villages to
obtain limited protection against encroachment, and the durability of that
protection appeared open to question.

CLAIMS BASED ON ABORIGINAL RIGHTS

Another potential vehicle for protecting Native lands emerged in 1946 when
Congress created the Indian Claims Commission 8 to permit Indians to file
suit against the Government on certain claims not previously allowed.
However, only 12 Alaska Native groups filed claims before the 1951 deadline,
and not all the claims concerned the loss of aboriginal land rights. At the
time, most Alaska lands claimed under "Indian title" were still under Federal
control and in use by Native groups; loss of those lands would not be perceived
as a threat for over a decade.

In 1947, the Ninth Circuit Court considered the impact of the 1884 Organic
Act on Alaska Native aboriginal title. In Miller v. United States!09 the court
held that, in providing that Natives' use or occupation of lands should not be
disturbed, the Organic Act recognized not aboriginal title but individual title.

However, the U.S. Supreme Court specifically disapproved the Miller holding
in two subsequent Alaska cases: Hynes v. Grimes Packing Co. (1949) and
Tee-Hit-Ton Band of Indians v. United States (1955). The Court also held in
Tee-Hit-Ton that the 1884 Organic Act "was intended merely to retain the
status quo until further congressional or judicial action was taken."! 10 The
Tee-Hit-Tons thus held their land not by individual title but, at most, by
"unrecognized" aboriginal titlee The question of whether the
Tee-Hit-Tons——and all Alaska Natives—could in fact claim aboriginal title was
left open because the Court specifically avoided dicldmg whether the 1867
Treaty of Cession had extinguished aboriginal title.l
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CRISIS: STATEHOOD AND THE ASSERTION OF NATIVE CLAIMS
(1958-1971)

dJust prior to Alaska statehood, the existence of Alaska Native aboriginal title
was not judicially establﬁl}ed and the concept was vigorously opposed by
Alaska's political leaders. Ironically, just after statehood, acknowledgment
of broad aboriginal claims in Alaska would receive a significant judicial boost.

Alaska achieved statehood on January 3, 1959, nearl

purchase from Russia. Section 4 of the Statehood Act!13
following:

a century after the
provided in part the

[Tlhe State and its people do agree and declare that they
forever disclaim all right and title . . . to any lands
or other property (including fishing rights), the right or
title to which may be held by any Indians, Eskimos, or
Aleuts . . . or is held by the United States in trust
for said natives.

The Statehood Act thus renewed the 1884 Organic Act's disclaimer of lands
used and occupied by Natives—without defining the "right or title" which
Natives might have. That was left to Congress or the courts.

In October of 1959 the Federal Court of Claims settled a long-pending suit by
declaring that the Tlingit and Haida Indians had established aboriginal title to
virtually all of southeastern Alaska. The court concluded that the Tlingits'
and Haidas' sboriginal patterns of use and occupancy had not been interfered
with until 1884; that since 1884 the Tlingits and Haidas had lost most of their
land through the Government's failure to protect their rights; and that a large
area was taken without their consent and without compensation. The Court
decided that the Tlingits and Haidas were entitled to cic{mpensation for "all
usable and accessible land which they used and occupied." o

Although Court of Claims decisions are not necessarily precedent for other
Federal courts, the conclusiveness of this decision made it probable that, given
proper jurisidictional acts, Alaska Native communities could successfully
pursue claims based on aboriginal title to virtually all of Alaska.

Acting under authority of Section 6(b) of the Statehood Act, the State of
Alaska begar. its selection of up to 102.5 million acres from "vacant,
unappropriated, and unreserved public lands." Yet Native claims to those
same lands could no longer be ignored. A crisis began to unfold.
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NOTES: PART I

Works frequently cited have been identified by the following abbreviations:

Arnold
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Robert D. Arnold, Alaska Native Land Claims, 2nd edition
(Anchorage: The Alaska Native Foundation, 1976).

Federal Field Commission for Development and Planning in
Alaska, Alaska Natives and the Land (October 1968).

Claus M. Naske, and Herman E. Slotnick, Alaska: A History
of the 49th State (Grand Rapids: William B. Eerdmans
Publishing Company, 1979).

Senate Report, 92-405, accompanying S. 35 (October 21, 1971).

House Report No. 92-523, accompanying H.R. 10367
(September 28, 1971).

David S. Case, The Special Relationship of Alaska Matives to
the Federal Government: An Historical and Legal Analysis
(Anchorage: The Alaska Native Foundation, 1978).
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Chapter 1

! This capsule description of the Minto protest is drawn from three sources:
Arnold, 100-102; SR, 96-97; and Naske 208-211. These sources, particularly
the first two, are the basis for most of the information presented in this
section (see Arnold, 93-144; SR 61-63 and 71-106; and Naske, 204-220, 225,
and 233-241).

Other information was gleaned from the following sources: Land, 535-546;
HR, 3-4; Indian Legal Information Development Service (ILIDS) Legislative
Review, October 1971, vol. 1, no. 2, 17-27; Congressional Record of the
House debate on H.R. 10367 (October 18-21, 1971) and of the Senate debate
on S. 35 (November 1, 1971).

2statehood Act, Act of July 7, 1958, P.L. 85-508, section 6, 72 Stat. 339.

3Land, 537. In 1968 Alaska Natives owned in fee simple less than 500 acres
and held in restricted title only an additional 15,000 acres. Approximately
900 families shared the use of 4 million acres administered by the Bureau of
Indian Affairs. All other rural families lived on the public domain.

4The experiment, called Project Chariot, was eventually abandoned due to
opposition from the Eskimos and the public.

9 Paul Brooks, The Pursuit of Wilderness (Boston: Houghton Mifflin Co.,
1971), 92. The Rampart Dam project was discontinued for a number of
reasons including adverse ecological reports and economic projections as
well as opposition from Natives and the public.

6Arnold, 119. Land, 537, states: "Of the 272 million acres in the public
domain, Natives claim 250 million acres; of the 85 million acres reserved by
the federal government for specific purposes, they claim 75 million acres;
of the 12 million acres in process of selection by the State under terms set
forth by the Statehood Act, they claim all but 100,000 acres; and of the 6
million acres already patented to the State or to private individuals, they
claim 3 million acres." (See Figure 1-1.)

In a letter to Governor Walter J. Hickel dated August 10, 1967.

8 public Land Order 4582, Department of the Interior, January 17, 1969.

9 The State filed a civil action in the Federal District Court. An appeal was
taken to the Ninth Circuit Court of Appeals, which was not willing to hold
that there were no valid Native claims to lands under State selection [State
of Alaska v. Stewart L. Udall, 420 F. 2d 938 (1969)]. The State's request for
review by the Supreme Court was denied.

10Arnold, 123.
1 Naske, 240-241.

12gR, 62.
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Bbid., 78.
141pid.
ISYR, 4.
165R, 62.

17See, for example, Case; Felix S. Cohen's Handbook of Federal Indian Law
(Charlottesville, Virginia: Michie Bobbs-Merrill, 1982), 739-770; and Robert
E. Price, Legal Status of the Alaska Natives: A Report to the Alaska
Statehood Commission (Juneau: State of Alaska Department of Law, 1982).

Chapter 2
18gR,72.

19Lgn, 3.
208R, 72.
21 Land, iii.
221pid.
231bid., 536.

241pi4., 35.

25Land, 83, quoting Carl Muschenheim in a speech ("The National Significance
of Indian Health") delivered before the Fourth National Conference on
Indian Health, November 30, 1966.

261pbid., 83.

27This brief and admittedly superficial ethnographic desecription of Alaska's
Native people is drawn principally from the accounts (themselves
acknowledgedly brief and superficial) provided by Arnold; Dorothy Jean Ray,
"The First People," in Alaska's Native People, ed. Lael Morgan (Anchorage:
Alaska Geographic Society, 1979); and Naske. Those sources are
supplemented by information from Land and from the 2(c) Report: Federal
Programs and Alaska Natives, "Introduction and Summary," Lee Gorsuch,
Portland, OR: Department of the Interior, 1973).

281t should be emphasized that these broad groupings are an
oversimplification. The Alaska Native Language Center, in its 1982
language map, distinguishes 10 major ethnie/linguistic groups: Tsimshian,
Tlingit, Haida, Eyak, Aleut, Alutiiq, Athabascan, Yupik, Siberian Yupik, and
Inugiaq. Land, in treating land and ethnic relationships, discusses 15 distinct
regions.
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301bid., 15,
31Land, 91.
321hid., 8.

33y(c) Report, op. cit., 11.

34The information ptesented in this section is drawn from Arnold, 61-92;
Naske, 27-131 and 195-199; Land, 86-283; and the 2(ec) Report, op. cit.,
Introduction and Summary, Part A, Section 1. The bibliography of this
report lists other pertinent sources,

35T, P, Barr, "The Aleuts,” Scientific American, 1958 [quoted in Land].

36Margaret Lantis, "The Aleut Social System, 1750 to 1810, from Early
Historical Sources,” in Ethnohistory in Southwestern Alaska and the
Southern Yukon: Method and Content, ed. Margaret Lantis (Lexington, KY;
University of Kentueky Press, 1970), 179 [quoted in Naske].

37Ales Hrdlicka, Anthropology of Kodiak Island (Philadelphia: The Wister
Institute of Anatomy & Biology, 1941) [cited in Land, 247).

38Arnold, 24,

39George W. Rogers and Richard A. Cooley, Alaska's Population and
Economy: Regional Growth, Development, and Future Outlook, Vol. 2,
Statistical Handbook (College, Alaska: Institute of Social, Economie, and
Government Research, 1963), 7.

40Arnolct, 74.

4'lGeorge W. Rogers, Alaska Native Population Trends and Vital Statistics,
1950-1985," Institute of Social, Economic, and Government HRHeseareh
Fairbanks: University of Alaska, 1971).

42Land, 87.

432(c) Report, op. cit., 13.

441004, 51.

450hristine A. Heller, Ph.D., and Edward M. Scott, Ph.D., The Alaska Dietary
Survey, 1951-1961. U.S. Department of Health, Education and Welfare,
Public Health Service, Nutrition and Metabolic Disease Section, Arctic
Health Research Center, Anchorage, Alaska, 35 [cited in Land, 52].

4BCharles Campbell Hughes and Jane Murphy Hughes, An Eskimo Village in the
Native World (Ithaca, New York: Cornell University Press, 1962). [quoted
in Lang, 17155
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Chagter 3

47Mitchel v. United States, 34 U.S. 711 (1835).

483R, 61.

490ase, 18.

S0sR, 62.

Slcase, 6.

52Treaty of Cession, March 30, 1867, 15 Stat. 539.

53In re Minook, 2 AK. Rpts. 200, 220-221 (1904) so holding in the context of an
Alaska Native citizenship petition.

S4Naske, 57.

SSLand, 433.

56 Naske, 63.

57Arnold, 68.

98Act of May 17, 1884, 23 Stat. 24.
9915 Congressional Record 530-531.
60Act of March 3, 1891, Section 14, 26 Stat. 1095.
6130 stat. 409.

62act of June 6, 1900, 31 Stat. 321.
63Act of February 8, 1887, 24 Stat. 388.
64Conen, op. cit., 128-132.

65Theodore H. Haas, "The Legal Aspects of Indian Affairs from 1887 to 1957,"
Annals, May 1957, 13.

66y.s. Department of the Interior, The United States Indian Service, "A

Sketch of the Development of the Bureau of Indian Affairs and of Indian
Policy," May 1962, 583.

67Land, 432.
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68Act of May 17, 1884, 23 Stat. 24.

69Case, 3.

70sheldon Jackson, "Fifteenth Annual Report on Introduction of Domestic

%leinc;eer into Alaska," 1905, Government Printing Office, Washington, D.C.
1906), 8.

7119 L.D. 323.

72Quoted in Alaska's Native People, ed. Lael Morgan (Anchorage: Alaska
Geographic Society, 1979), 39.

T3In re Sah Quah, 1 Ak Fed. Rpts., 136, which, in questioning the sovereign
authority of Tlingit Indians to maintain their traditional practice of slavery,
held that Tlingits were subject to the Thirteenth Amendment to the
Constitution.

"4Djscussed in Case, 2.

53R, 90.

61bid.

77 Act of March 3, 1871, 16 Stat. 544.

78Act of January 27, 1905 (the "Nelson Act"), 33 Stat. 617.
7*’Case, 3.

80nstatus of Alaska Natives," 53 L.D. 593, 598 (1932).

81 Act of November 2, 1921, 42 Stat. 208, 25 USCA 13.
82Secretarial Order No. 494, March 14, 1931.

83Note 80, above, 605.

84petailed accounts of the events of this period can be found in A Guide to
Alaska: Last American Frontier, by Merle Colby, Federal Writers™ Project
(New York: The Macmillan Company, 1944) and in Alaska: A History of Its
Administration, Exploitation, and Industrial Development During Its First
Half-Centur; by Jeannette Nichols (Cleveland: The Arthur H. Clark
ompany, 4

85Remark of Senator Dawes, as quoted in D. Otis, The Dawes Act and the
Allotment of Indian Lands, 82 (1973).

86Ted C. Hinckley, The Americanization of Alaska, 1867-1897 (Palo Alto:
Pacific Books, 1972).
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87Nichols, op. cit., 227.

88 ¢t of May 17, 1906, ch. 2469, 34 Stat. 197 (repealed 1971).
89y Stat. at 954, section 1(e) (repealed 1971).

90 Land, 435.

91 Act of May 25, 1926, 44 Stat. 629.

92 Land, 452.

93 ynited States v. Berrigan, 2 Ak. Rpts., 447-448 (D.C. AK 1904).

34 United States v. Cadzow, 5 Ak. Rpts., 125 (D.C. AK 1914).

99 Land, 435 and 445.

96 Act of March 3, 1891, 26 Stat. 1095.

97 Cohen, op. cit., 147.

98 Act of May 1, 1936, 49 Stat. 1250, Section 2.
99 Ibid., Rept. No. 2244,74th Cong., 2d Sess. (March 26, 1936), 4.
100Naske, 201.

101Arnold, 87.

102¢Cgse, 41.

103337 U.s. 86 (1949).

104ppid., 103.

105107 F. Sup, 697 (D. Alaska 1952).

106Case, 38.

107 and, 438.
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U.S.C. sections 70 to 70v-3), now omitted from the code because the Indian
Claims Commission terminated on September 30, 1978.

10959 F.2d, 997 (9th cir., 1947).
110348 y.s., 278.
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lllIbit:l., 274. The Court did conclude—in a much criticized decision—that
unrecognized aboriginal title was not compensable. Ibid., 284-285.

112See, e.g., Ernest Gruening, The State of Alaska (New York: Random
House, 1968), 380.

113 act of July 7, 1958, 72 Stat. 339.

114T1ingit and Haida Indians of Alaska v. United States, 147 Ct. Cl. 315, 177
F. Supat 452 (October 7, 1959),

115 after nine years, the court placed a value of $7,546,053.80 on the 16
million acres taken by the Government. Tlingit and Haida Indians of
Alaska v. United States, Court of Claims No. 47900, decided January 19,
1968,
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Chapter 4

EMERGENCE OF
THE SETTLEMENT TERMS

TOWARDS A LAND CLAIMS SETTLEMENT: 1963 -1970

Facing the threat of land loss, Alaska Natives began to organize in the early
1960's—first locally, as villages protesting State and Federal actions filed
official claims; then regionally, as isolated villages recognized that they faced
common problems; then statewide, as Native peoples' traditional mistrust of
those outside their own geographic regions was at last overcome through the
emergence of vehicles for communication and cooperation.

The first regional Alaska Native organization to be formed in nearly half a
century, Inupiat Paitot, emerged in 1961 as northern Eskimos marshaled their
opposition to limitations being imposed around Barrow on the subsistence
hunting of ducks and to plans for the Projeet Chariot nuclear blast near Point
Hope. By 1962 three other regional and one urban organization had formed.
With the publication in October 1962 of the Tundra Times, the first statewide
Native newspaper, the Native movement gained new strength. As antipoverty
funding from the Office of Economic Opportunity furthered community and
regional planning via "Operation Grassroots," the land rights movement spread
across the State.

By 1963 the Department of the Interior recognized that resolution of the Native
land rights issue was long overdue. Interior Secretary Stewart Udall appointed
a three-man group, the Alaska Task Force on Native Affairs, which urged that
Congress define the Native entitlement promptly. The Task Force specifically
called for: (1) granting of up to 160 acres to each Native individual for
homesites, fish camps, and hunting grounds; (2) withdrawal of "small acreages"
for villages; and (3) designation of areas to be used for food gathering activities
but not owned.

Alaska Natives opposed the Task Force's recommendations and those of State
officials who urged that they allow the State to proceed with its land selections
and then work out with the State a plan for land use. The Natives maintained
that they needed title to large areas for subsistence use and, later, for resource
development, in addition to cash compensation for lands they would lose.
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In 1966, transcending regional rivalries, delegates to a statewide meeting
agreed to unify the Native effort and establish a common front through the
Alaska Federation of Natives (AFN). This statewide organization was of
tremendous importance in coordinating and advancing the Natives' numerous
and often conflicting land claims. From its inception, AFN called for
settlement of the claims by Congress, with substantial consultation with
Natives. Recognized as the voice of the Natives, AFN was to lead the effort
to lobby a settlement through Congress.

During the summer of 1967, the first two land claims bills were introduced in
the 90th Congress—one sponsored by the Department of the Interior, the other
by AFN. Both proposed that a Federal court determine how muech cash
compensation Natives should be awarded. The Department's bill allowed
50,000 acres of trust land per village (altogether, 8 to 10 million acres); the
AFN bill authorized the court to award title to an unspecified amount of land.
Natives criticized the Department's bill both for allowing too little land and
for proposing that the land be held in trust for Natives by the Department
rather than owned and controlled by Natives themselves. A trust relationship,
they believed, would be demoralizing as well as commercially inhibiting.“ It
was critical, they asserted, that Natives be in a position to develop the land's
subsurface resources and ensure that such development was compatible with
surface uses.3

Also during the summer of 1967, Alaska's Governor, Walter J. Hickel,
announced a policy of cooperation with Native groups. Hickel wanted to avoid
lengthy litigation that would prolong the land freeze. Under advice from the
State's new Attorney General, Edgar Paul Boyko, he came to see that Native
ownership could benefit the State's economy. A Land Claims Task Force was
established under State sponsorship. Chaired by State Representative Willie
Hensley, of Kotzebue, the Task Force included other Native leaders as well as
State and Department of the Interior representatives.

In January 1968 the Task Force recommended that Native villages be given
legal possession of 40 million acres; that all lands currently used for hunting
and fishing be available for those purposes for up to 100 years; and that the
Native Allotment Act remain effective. Ten percent of income from the sale
or lease of oil rights from certain lands would be paid to Natives, up to a total
of at least $65 million. If the land freeze was lifted before the end of 1968,
Natives would be paid up to $50 million from State mineral revenues. Business

corporations organized by villages and regions, and one statewide corporation,
would carry out the settlement.

Hearings held by the Senate Interior and Insular Affairs Committee opened in
Anchorage in February 1968. A month later, the chairman of the committee,
Henry Jackson (D Wash.), requested that the Federal Field Committee for
Development Planning in Alaska study the social and economic circumstances
of Natives, describe historic patterns of settlement and land use, and examine
many elements of land ownership and claims. The Committee's report in late
19684 confirmed the validity of Native land claims but recommended that only
7 to 10 million acres be owned by Natives, with additional lands available for
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Native use. In what would prove to be its most significant recommendation,
the Committee proposed compensation of up to $1 billion—the highest figure
to date—with only $100 million to be appropriated and the remainder to derive
from mineral revenues.

The Committee's recommendation of mineral revenue sharing, and the support
it gained from Senator Jackson, reinstated the concept as a feature of the
settlement proposal AFN adopted in 1969. The State's $900 million Prudhoe
Bay oil sale in September 1969 reinforced AFN's contention that the State
could afford to share some of its mineral revenues.

Congressional hearings were held during 1969 but no bill was released. In April
1970 Senator Jackson's Interior Committee recommended to the Senate
S. 1830, which drew on the Federal Field Committee's recommendations.
Natives objected strongly to S. 1830's land provisions, which would grant full
title to little more than 10 million acres, and they challenged the provisions
which authorized revenue sharing for only a limited number of years. Efforts
to amend the bill failed, however. The measure was adopted by the Senate in
July but died in the House when the 91st Congress adjourned.

Late in the year AFN drew up a new proposal, which was introduced in both
houses of the new Congress in 1971. The proposal raised the amount of land to
60 million acres. It continued AFN's concept of 12 for-profit regional
corporations, one for each existing regional Native association, and provided
for $500 million in Federally appropriated funds plus a 2-percent share in
perpetuity of revenues from public lands. The proposal resolved regional
differences by incorporating a "land lost" formula. Each region would receive
an initial $8 million payment, after which the $500 million appropriation and
the land would be distributed based on the regions' land areas rather than their
populations. The mineral revenues, however, would be distributed on a per
capita basis to each corporation.

THE LEGISLATIVE ISSUES

When the 92nd Congress convened for its first session in 1971, there was no
question that prompt settlement by Congress of the Alaska Natives' land
claims would serve not only the Natives' interests but the interests of the
State and the llation as well.

Nor was there any question that the settlement must be comprehensive and
innovative. To resolve claims that had a common basis in aboriginal use and
occupancy, the settlement had to attempt to address the current status and
needs of a wide diversity of claimants across the State. To steer clear of the
paternalism and parochialism that had characterized past dealings with Native
Americans, those who were to benefit from the settlement had to be allowed a
hand in shaping it.
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The outlines of a broad and novel settlement emerged and altered and gained
consensus over the course of a decade. In 1971, elements of the settlement
yet to be delineated were relatively few but nevertheless significant.

Regarding land:

How much land should be awarded, and how should it be
awarded? Should Natives be granted full ownership of a
large land base to use as they saw fit, or merely
protection of their rights to use acreage adequate to
their hunting and fishing needs? Should land be
apportioned based on the amount of land a Native area
claimed or based on the Native area's population?
Should the settlement legislation contain striet land
controls for conservation purposes, or would such
controls significantly undermine the objectives of the
settlement?

Kegarding money:

How much money should be awarded as compensation for
lands lost, and how should the money be apportioned and
distributed? What portion of the compensation should
come from Federal appropriations, and what portion
from the sharing of oil and natural resource revenues?
Should the revenue sharing be limited to a specified
number of years or continued in perpetuity?

Regarding implementation:

At what level or levels should the land and cash assets be
distributed and managed—village? regional? state
wide? Should the Alaska Natives themselves be given
full responsibility for planning, directing, and
adjudicating the distribution and use of the assets
awarded? Or should the S3State or the Federal
Government have an oversight r>le?

By the end of 1971, the specific features of the land claims settlement were at
last brought into focus.

ACHIEVEMENT OF A SETTLEMENT: THE 92ND CONGRESS, 1971

In what would be the final campaign for a claims settlement, AFN
concentrated on achieving favorable action in the House of Representatives.
The chances of obtaining such action were greatly aided when President Nixon
issued a new settlement proposal in 1971 and said he would veto any bill with
inadequate land provisions. Whereas the Administration had heretofore
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proposed a settlement of 10 million acres and $500 million, the new plan
called for 40 million acres in Native ownership, plus $500 million from
appropriations and $500 million from revenue sharing. The outlook for a
favorable resolution was also improved when Governor William A. Egan told
the House Interior and Insular Affairs Committee that the State would accept
AFN's proposed 60 million acre settlement and would agree to share 2 percent
of State mineral revenues with Natives.

Pressure from the Native lobby, the Nixon administration, the oil interests,
and the public compelled achievement of a settlement. The Interior
Committees of both houses released land claims bills in September. The House
acted first. On October 20 an overwhelming majority of the members voted to
accept a bill (H.R. 10367) containing a land provision of 40 million acres and a
cash provision totalling $925 million, with $500 million derived from mineral
revenues. The two days of floor debate preceding the final vote had been
largely devoted to the consideration of amendments urged by conservationist
interests, particularly an amendment proposed by Morris Udall (D Ariz.) and
John Saylor (R Pa.). The amendment, which sought to extend the land freeze
for an additional five years and provide strict control over land use, was
defeated.

The Senate promptly responded with a bill of its own. On October 21 the
Interior Committee unanimously voted to report S. 35. On November 1, the
Senate, substituting the provisions of S. 35 for those of H.R. 10367, passed the
House bill, as amended, by a vote of 76 to 5. The Senate bill provided for $1
billion in cash and offered two land provisions from which Natives could
choose: option A would grant title to 40 million acres around villages;
option B would authorize 50 million acres but grant title to only 30 million,
making the remaining 20 million available for subsistence use. Unlike the
House debate, the Senate debate did not center around criticism that the bill
failed to ensure the preservation of lands as parks, wildlife refuges, and other
protected land categories. However, the Senate did adopt amendments that
allowed Congress to study all unreserved public lands for possible inclusion in
Federal park or wildlife refuge systems and that preserved Federal control of
wildlife refuges used by Natives.

A conference committee, made up of nine members of the House a1d seven
members of the Senate,® met to produce a bill acceptable to both houses. The
House and Senate were close to agreement regarding the amounts of land and
money to be granted. The conferees settled upon the House version of
40 million acres in fee title and reached a compromise figure of $962.5 million
compensation, $500 million of which would derive from revenue shar ng. The
major differences to be resolved by the committee concerned three areas.

THE LAND PROVISION

What rules would govern the process by which Natives would select their lands?

The House bill proposed to withdraw all unreserved
public lands indefinitely—in effect, continue the land
freeze—to permit the Secretary of the Interior to decide
which lands would be available for Native selection. The
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conference committee adopted that proposal but
provided that the Secretary would make the withdrawal
determination within 60 days, or as soon thereafter as
practicable.

The House bill gave Natives first choice of 18.5 million
acres from withdrawn public lands surrounding the
villages; then the State would complete its selection of
the 102.5 million acres granted by the statehood act,
whereupon the Natives could select an additional
21.5 million acres. The Senate bill authorized one year
for villages to make their selections. The compromise
bill withdrew some 115 million acres for Native
selection and allowed the State to continue its land
selections only after all Native lands had been selected.
The 26 million acres selected by the State prior to the
land freeze were opened to Native selection, up to
3 townships (a township is a surveyed parcel of 36 square
miles) per village.

LAND MANAGEMENT

What provisions should be made to ensure that land use in Alaska
took into account the interests of all groups?

The Senate bill provided for creation of a land use
planning commission that would possess some
enforcement powers; the House bill did not provide for a
planning commission. The conference bill authorized a
commission but limited its functions to providing advice,
coordination, and recommendations to the State and
Federal Governments.

The conference bill also allowed the Secretary of the
Interior seven years to withdraw up to 80 million acres
for possible inclusion in Federal park and wildlife
systems. The House had not provided that lands be set
aside for parks; the Senate had so provided but had not
set any maximum limit on the acreage.

ADMINISTRATION AND MANAGEMENT OF THE SETTLEMENT

To what extent and at what levels would Natives control the
distribution and use of the land and money awarded?

The House bill provided for 12 regional for-profit
corporations, the concept advocated by AFN. The
Senate version, however, provided for only 7 regional
for-profit corporations, along with corporations for
urban Natives, and a national corporation for nonresident
Natives. In addition, the Senate bill would create two
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statewide Federally chartered corporations: one to
handle investments, the other to perform social welfare
functions and hold title to the mineral estate of the
lands. The Senate bill would also establish a new Federal
agency, the Alaska Native Commission, to administer
and adjudicate the implementation of certain settlement
provisions.

The conference bill adopted the House provision for 12
regional for-profit corporations which would carry out
many of the responsibilities the Senate bill had delegated
to the Alaska Native Commission and the statewide
corporations. A 13th.corporation for nonresident
Natives was also permitted.

The Senate bill anticipated nonprofit corporations at the
village level; the House version allowed villages to form
either municipal or business corporations. The
conference bill provided villages the option of organizing
as either for-profit or nonprofit corporations.

Individual conferees were widely divided in their opinions regarding the
settlement terms but were able in 9 days to reach a compromise which they
thought would "do justice to the Native people, insure a viable and
economically healthy State goverment, and allow the fulfillment of the
reasonable expectations and legitimate interests of all Alaskans and all
Americans."6

Both houses passed the conference bill before adjourning. On December 14,

1971, the House adopted the bill by a vote of 307 to 16 and the Senate adopted
it by unanimous consent. President Nixon signed the measure into law on
December 18.7
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PROVISIONS OF THE
ALASKA NATIVE CLAIMS SETTLEMENT ACT
AS ENACTED DECEMBER 18, 1971:
A SUMMARY

This chapter summarizes the most important provisions of the 29-page Alaska
Native Claims Settlement Act (ANCSA). Amendments that have added to or
modified the 1971 provisions will be treated in Part III, the discussion of the
act's implementation. A copy of the act and major amendments is provided as
Appendix A.

OVERVIEW

POLICY AND INTENT

In ANCSA's declaration of policy, Congress stated that it intended a fair and
just settlement of the Alaska Natives' aboriginal land c¢laims. The settlement
was to meet the real economic and social needs of Natives and provide for
maximum participation by Natives in decisions affecting their rights and
property. It was to do so without establishing any permanent racially defined
institutions, rights, privileges, or obligaticns and without creating a
reservation system or lengthy wardship or trusteeship. Federal programs
affecting Natives were to be studied and, within 3 years, the Secretary of the
Interior was to give Congress his recommendations for the future operation of
those programs.

Congress declared that the settlement extirguished ail Native eclaims of
aboriginal title or those claims based on use and occupancy of land or water,
including any aboriginal hunting or fishing rights and any pending or statutory
claims. The settiement was to be accomplished "with certainty” and "without
litigation,” Its provisions were not to be construed as granting implied consent
to Natives to sue the United States with respect to the claims extinguished.
Nor were they to set a precedent for reopening, renegotiating, or legislating
any past settlement with any Native or American Indian entity.
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TERMS

In compensation for the extinguishment of broad aboriginal claims to Alaska's
land and resources, Alaska Natives were to receive a cash settlement of
$962.5 million, to be paid over a number of years from an Alaska Native Fund
established in the United States Treasury.

The Natives would also receive title, ineluding both surface and subsurface

rights, to 40 million acres of land (slightly less than one-ninth of the total
acreage of the State).

MECHANISM FOR EFFECTING THE SETTLEMENT

Alaska Natives who were living at the time of enactment were qualified to
participate in the settlement. To take part, Natives had to register their
names, declare the community and region of their permanent or ancestral
residence, and either submit proof that they possessed one-fourth or more
Alaska Indian, Eskimo, or Aleut blood, or declare that they were regarded as
an Alaska Native by a Native community. The Natives would then be enrolled
and would each become the holder of 100 shares of stock in a regional
corporation, and, if a village resident, an additional 100 shares of stock in a
village corporation.

Congress provided for the creation of 12 State-chartered, profit-oriented
regional corporations, to be delineated roughly according to the geographic
areas covered by 12 existing Native associations. If a majority of adult
Natives residing outside of Alaska voted in favor of it, a 13th regional
corporation would be established for them; those opposing would become
at-large stockholders in one of the 12 corporations.

Congress also mandated the creation of Native village corporations. Any
tribe, band, clan, group, village, community, or association which was
composed of 25 or more eligible Natives, and which was not modern or urban
in character, could organize as either a business for profit or as a nonprofit
corporation. In addition, special provisions extended eligibility under the act
to "Native groups,” made up of less than 25 Natives who nevertheless
comprised a majority within their locality, and to Natives in four once-Native
urban areas—Sitka, Kenai, Kodiak, and Juneau.

Money from the Alaska Native Fund would be paid out to the regijnal

corporations, which would retain a portion and distribute preseribed amo ints
to village corporations and individuals.

Native corporations would select the lands to which they would obtain title.
The village corporations would receive surface rights to a total of 22 million
acres of land. The regional corporations would, generally speaking, hold
subsurface rights to the lands selected by the village corporations. Those
regional corporations which had small enrolled populations but covered large
land areas would select, under a complex "land lost" formula, an additional
16 million acres to which they would hold surface and subsurface rights.
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All reserves in Alaska, except the Metlakatla Indian Community of Annette
Island, were revoked by the act. Members of the Metlakatla Community would
not be eligible for any ANCSA benefits. Villages on revoked reserves could
choose to hold both surface and subsurface title to what had been their
reserved lands, instead of surface title only. If they chose to take full title,
however, they and their members could not share in the money settlement.
Any formerly reserved lands granted under this provision would be in addition
to the 40-million-acre award.

The 13th regional corporation, if created, would receive no land entitlement.
Its members would share only in the money settlement.

The following discussion outlines the major provisions governing the cash and
land settlements, and other key provisions such as taxation.

THE CASH SETTLEMENT

The $962.5 million cash compensation would come from two sources : (1)
congressional appropriations and (2) mineral revenues from State and Federal
lands.

An Alaska Native Fund was established in the U.S. Treasury. Congress would
appropriate $462.5 million to the Fund over an 1ll-year period, in
proportionally larger payments during the early years of the settlement. The
remaining $500 million would be paid into the Fund on an indefinite
timetable. A 2-percent share of the mineral revenues obtained from certain
Federal and State lands in Alaska (chiefly oil and gas lands) would go into the
Fund until the $500 million sum was reached. Although the $500 million would
come from both the Federal Government and the State, the State would be
responsible for the larger share; most of the revenue to be paid into the Fund
would otherwise have gone to the State.

All money in the Fund would be paid out to the regional corporations on a
quarterly basis (except that $2.6 million would be held back from the second
fiscal year payment to cover attorney and consultant expenses which Native
entities had incurred in obtaining a settlement). The corporations would divide
the money paid out, each receiving an amount based on its enrolled Natives in
proportion to the total number of enrolled Natives.

Each regional corporation would retain some funds and pay out the remainder.
During the first 5 years, at least 10 percent of the funds would be distributed
directly to its individual stockholders. At least another 45 percent would be
distributed to the village corporations within the region (excluding those which
had chosen title to their former reserves, those which had been formed in the
four urban areas, and those which had been certified as Native groups to
enable them to obtain land) and to the at-large stockholders not enrolled in
any village. In the following years, 50 percent of the region's income would be
paid to the village corporations and the at-large stockholders; the required
10 percent distribution to individuals would no longer apply. (The 13th
corporation would be required to distribute half of its revenues to its
stockholders from the beginning.)
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The amount each village corporation received would be based on its
stockholders in proportion to the total number of stockholders in the region.
For the first five years, a village corporation would have to submit a budget
that met the regional corporation's approval in order to receive its funds.

THE LAND SETTLEMENT

WITHDRAWAL

Since the late 1960's, all transfer of land claimed by Natives had been halted
until Congress acted upon the claims. Passage of the Alaska Native Claims
Settlement Act lifted this "freeze." However, to assure that 40 million acres
would be available for selection by Natives, the act authorized and directed
the Secretary of the Interior to withdraw—set aside for selection—
approximately 115 million acres surrounding the villages and elsewhere. These
lands included certain lands selected by the State but not yet patented to it.
They did not, however, include lands already patented to the State or lands
already in private ownership. Nor did they include lands in national parks or
lands set aside for national defense purposes (other than Naval Petroleum
Reserve No. 4 on the Arctic Slope). If available lands surrounding a village
were inadequate to satisfy the village's entitlement, the Secretary was
authorized to withdraw "deficiency lands" nearby.

The lands withdrawn were to be protected for a 3-year period in which village
corporations would make their selections and for an overlapping 4-year period
in which regional corporations would select their lands.

In addition, the act withdrew all public lands for a 90-day period to prevent a
massive "land grab" once the freeze was lifted and to allow the Secretary to
determine which tracts should remain protected in the national interest.

SELECTION

The village corporations were to make their selections first, with advice and
assistance from the regional corporations with which they were associated.
Based on its enrollment, each eligible village would receive a share of the
total 22 million acres earmarked for villages. A village with an enrolled
population of only 25 to 99, for example, would receive 3 townships or 69,120
acres, while a village with 600 or more would receive 7 townships or 161,280
acres. The 10 villages in southeastern Alaska were an exception, however.
Each of them would receive only 1 township (23,040 acres or 36 square miles)
since they had participated in the cash award of the 1959 Tlingit-Haida land
settlement. Any difference between the acreage allocated in this manner and
the total 22-million-acre village entitlement was to be allocated among the
villages (excluding those in southeastern Alaska) in a second round of
selections based on villages' populations, subsistence needs, and historic uses.

11-12
ANCSA 1985 Study Draft



Certain limitations were placed on the village selections. Selections had to be
compaect, contiguous, and, wherever possible, in units not less than 1,280
acres. The core township—the one in which the village was located—had to be
chosen. An entitled village could choose only up to 3 townships of land In
national forests or wildlife refuges and only 3 townships of land chosen by but
not patented to the State. Any additional entitlements would have to be
selected from deficiency lands.

As title to the surface estate was obtained by the village corporations, title to
the subsurface estate of the same lands was to go to the appropriate regional
corporations. However, in cases where the village selections were made in
wildlife refuges or in Naval Petroleum Reserve No. 4, the regional corporation
would have to select equivalent acreage from other "in lieu" lands.
Furthermore, before a regional corporation could explore or develop resources
under a "Native village," it had to obtain the village corporation's permission.

Some of the regional corporations would also get both surface and subsurface
title to lands totaling an additional 16 million acres. A complex "land lost"
formula provided that these regional selections would be based not on a
region's population but rather on the size of the land area it claimed relative
to its population. The geographically larger regions with small populations
were thus entitled to make selections from lands withdrawn for but not
selected by the villages. Their selections had to be "checkerboarded"—
confined to every other township—so that the State of Alaska could later
select lands in the alternate townships; but they could not come from lands
previously selected by the State, even though those lands might have been set
aside for village selection.

The remaining 2 million acres of the total land settlement were set aside for
grants of title for specified purposes. The Native corporations of Sitka, Kenai,
Kodiak, and Juneau would each choose one township from lands withdrawn
within 50 miles of their cities; they would receive the surface estate, while
the regional corporation would take title to the subsurface. Similarly, Native
groups of 25 members or less would each obtain title to the surface estate of
not more than 1 township, and the regional corporation would obtain the
subsurface title. The regional corporations would also have subsurface rights
to the surface estates acquired by individuals who had filed for tracts away
from villages. Finally, the regional corporations would receive full title to
existing Native cemetery sites and historical places. Any lands remaining
from the 2-million-acre entitlement were to be divided (surface and
subsurface) among the regional corporations on a per capita basis. This
ensured that all regional corporations would receive some surface estate even
if they were not "land lost" regions.

CONVEYANCE

Once the village corporations applied for the lands they selected and were
found to meet all requirements by the Secretary of the Interior, they were to
receive a patent to the surface estate. Having transferred certain tracts as
required to individual occupants and to the Federal, State, and municipal
governments, the village corporations could protect the remaining lands for
subsistence or, if they chose, sell or lease the land or its surface resources.
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All conveyances of land under the act would be subject to "valid existing
rights," including existing leases, contracts, permits, rights-of-way, and
easements. The act also provided that certain public-use easements would be
established by the Government at the time of conveyance.

The lands also had to be surveyed by the Secretary of the Interior before they
could be patented. Because few lands had been surveyed at the time of the
act's passage, provisional deeds would be granted and then adjusted if
necessary once surveys were done.

OTHER LAND-RELATED PROVISIONS

Land Exchanges

To help consolidate land holdings or to facilitate land management and
development, the Secretaries of the Interior, Defense, and Agriculture were
authorized to exchange lands or interests in lands with Native corporations,

individuals, and the State. Any party to an exchange could pay or accept cash
in order to equalize the value of the properties exchanged.

Revocation of Indian Allotment Autbority in Alaska

After passage of the act, no Alaska Native could apply for an allotment of
land under previous acts. However, those whose applications for allotments
were pending at the time of passage could choose either to pursue their

allotments or to receive title to their "primary place of residence" under
ANCSA.

Planning Commission

A 10-member Joint Federal-State Land Use Planning Commission was
established to recommend how to dispose of Alaskan "ands while balancing the
interests of all concerned groups. The Commissior's responsibilities would
include identifying public easements across the lands selected by the Native
corporations.

National Interest Areas

The Secretary of the Interior was authorized to withdraw from selection by
the regional corporations and the State, but not from selection by the village
corporations, up to 80 million acres of land for possible designation as national
parks, national forests, wildlife refuges, and wild and scenic rivers. The
Secretary would have 2 years to recommend to Congress specifically which
lands should be so designated. Those lands were to remain withdrawn until
Congress acted but no longer than 5 years following the Secretary's
recommendation. In addition, the Secretary was empowered to withdraw other
lands for study to determine whether they should be classified or reclassified
for specific "public interest" uses. No time limit was placed upon the exercise
of this authority.
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OTHER KEY PROVISIONS

Several ANCSA provisions were intended to protect the value of the
compensation paid and promote an equitable distribution among the Native
people.

TAXATION

The regional and village corporations were to pay no taxes on the funds they
received from the Alaska Native Fund. Any profits they made from
investments would, however, be taxable. Similarly, individuals would not pay
income tax on the settlement money they received but would pay tax on their
shares in corporation profits.

All land conveyed to Native corporations, groups, or individuals would be
exempt from Federal, State, and local property taxes for 20 years, as long as
the land was not leased or developed. If the land was developed or leased for a
profit, the profit would be taxable as income—but it is unclear whether
undeveloped lands would be taxable if sold.

NONALIENABILITY OF STOCK

Stockholders in Native corporations, unlike those in typical corporations, were
prohibited from selling their stock or transfering any of their ownership rights
for 20 years. The act did make allowance for transfers of stock pursuant to a
court decree of separation, divorce, or child support.

Only Natives would have voting rights through 1991; non-Native inheritors of
stock were prohibited from voting until that time.

REVENUE SHARING AMONG REGIONAL CORPORATIONS

If one of the 12 regional corporations sold timber or received income from
subsurface minerals, it was to share 70 percent of the revenue. The
corporation would keep 30 percent and divide the remainder among all 12
regional corporations (including itself but excluding the 13th regional
corporation) based on the proportionate number of Natives enrolled to each.
Each regional corporation was required to share this income with its individual
shareholders and village corporations, under the same formula that applied to
the distributions from the Alaska Native Fund.
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CONCLUSION

ANCSA fashioned a complex settlement for a complex situation.’ The claims
resolution ANCSA formulated was unprecedented in spirit, in scope, and in
substance. Nevertheless, few realized at the time of passage how long and
difficult the implementation of ANCSA would be. Part III of this report

provides a 13-year perspective on the ongoing implementation process.
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NOTES: PART II

Chagter 4

1 The accounts provided in this and the following subsection are derived
primarily from that provided by Robert D. Arnold, Alaska Native Land
Claims, 93-144, supplemented by that of Claus-M. Naske and Herman E.
Slotnick, Alaska: A History of the 49th State, 205-225 and by "Alaska
Claims: Natives to Receive $962 Million," 1971 Congressional Quarterly
Almanac, 828-834.

2 A Bill to Authorize the Secretary of the Interior to Grant Certain Lands to
Alaska Natives, Settle Alaska Native Land Claims, and for Other Purposes:
Hearings on 8. 2906 Before the Senate Committee on Interior and Insular
Affairs, pt. 1, 90th Cong., 2d Sess. 31, pt. 1, 28,

3 Ibid., 294.

4 Federal Field Commission for Development and Planning in Alaska, Alaska
Natives and the Land (October 1968). The report's findings are also
discussed 1n Chapter Z.

9 The House was represented by Wayne N. Aspinall, James A. Haley, Ed
Edmondson, Morris K. Udall, Lloyd Meeds, Nick Begich, John Kyl, Sam
Stziger, and John N. Happy Camp. The Senate was represented by Henry M.
Jeekson, Alan Bible, Frank Church, Lee Metcalf, Mike Gravel, Gordon
Allott, and Ted Stevens. These representatives were senior members of

Congress' two Interior committees and members of their Alaskan
delegations.

6 Conference Report No. 92-746, December 13, 1971, 34.

7 p.L.92-203, Alaska Native Claims Settlement Act, 85 Stat. 688.

Chapter 5

8 tThe Settlement Act is a complex settilement of a complex situation . . .
Mauay problems have arisen already and many more will arise in the
implementation of the law."” Stewart French, "Alaska Native Claims
Settlement Aet," Arctic Institute of North America, August 1972 {quoted in
Arnold, op. cit., 145].
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OVERVIEW

Part III of the report documents the process of ANCSA's implementation, with
the aim of presenting a multidimensional perspective on events often viewed
in isolation or from one vantage point or another. In discussing why
implementation problems arose and how they have been addressed, the text
assesses implementation efforts in terms of both the specific provisions of the
act and the intent of the law as reflected in section 2 of the legislative
history. Key amendments to ANCSA are discussed in context throughout. An
overview of all ANCSA amendments is provided with the text of the act in
Appendix A at the end of this report.

ANCSA's implementation is discussed in chapters 6 through 10 in terms of the
following categories of activity:

Chapter 6, "The Startup Phase," traces the enrollment, corporation formation,
and eligibility determination tasks that had to be accomplished in order that
ANCSA benefits could be distributed.

Chapter 7, "The Cash Settlement," discusses deposits to and distributions from
the Alaska Native Fund.

Chapter 8, "The Land Settlement," addresses actions taken to implement

ANCSA's provisions for the withdrawal of lands for Native selection and the
conveyance of the selected lands.

Chapter 9, "Land Use and Land Management," focuses on the implementation
of ANCSA provisions that bear on the Native corporations' ongoing efforts to
protect and develop their land assets.

Chapter 10, "Corporate Operations and Distribution of Assets,! reviews

Federal and State actions that regulate or otherwise affect the Native
corporations' activities.
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Citations of ANCSA's original or amended provisions are contained in brackets
in the text. The citations refer the reader to the section designations most
often used in discussions of ANCSA—those of the original statute or slip law
[at 85 Stat. 688; a copy is provided as Appendix A]. In most instances, the
corresponding citations in the United State Code [Title 43, Chapter 33,
sections 1601-1628] vary from the statute by one section. For example, the
statute's section 3(e) is found at 43 USC 1602(e); section 11(a) is found at 43
USC 1610(a). In instances which depart from this general rule, specific
citations to the Code are supplied in the text.
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Chapter 6
THE STARTUP PHASE

INTRODUCTION

Implementation of history's most complex land claims settlement package
placed large demands on all parties involved, especially since the ANCSA
settlement model had never before been tested. The initial implementation
years were confusing and hectie, with much to do and little time. Personnel
within the Department of the Interior had to work out the myriad details of
implementation. Alaska Natives had to complete the formalities required for
participation in the settlement as well as actually take on the responsibility of
making the settlement work. Both Departmental personnel and Natives had to
master the intricacies of the 29-page law, make critical decisions based in
part on speculation, and juggle priorities so as to meet one requirement after
another in the face of unrelenting deadlines. As they did, flaws and oversights
were discovered. Mistakes were made. Conflicts of interest surfaced, and
controversies flared.

The central undertaking of the startup phase was determining which Native
individuals and which Native entities would share in the settlement benefits
and, broadly speaking, what types and amounts of benefits each was eligible to
receive. A roll of all eligible Alaska Natives had to be developed. At the
same time, the conduits for the settlement benefits—the regional, village, and
other local corporations—had to be formed and approved.

ENROLIMENT

Enrollment was crucial as it would provide the foundation for implementation.
The Alaska Native Roll would determine who received benefits, how much
they would receive, and who was authorized to elect directors of the
corporations. It would also determine whether a Native locality had sufficient
Native residents to qualify as an eligible village or group, how much land a
village corporation was authorized to select, and what proportion of Alaska
Native Fund distributions and shared resource revenues a regional corporation
was entitled to receive.
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The enrollment was a huge task—the largest of its kind ever undertaken. It
had to be accomplished within the 2-year period mandated by the Aet. And it
had to be accomplished despite logistical obstacles, including the vast
distances (within Alaska and beyond) over which potentially eligible Natives
were spread, the difficulty or impossibility of contacting many rural Natives
by mail, and the fact that a good number of Natives neither knew English nor
had any experience in dealing with paperwork. Nevertheless, the enrollment
was accomplished—but not the first time around. A reopening of the roll for
new enrollments, changed enrollments, and disenrollments would be needed
before the roll could be accepted as accurate and complete.

CORPORATE FORMATION

Corporate formation and startup had to take place as the roll was being
prepared. The 12 Alaska regional corporations organized quickly, using startup
advances from the Alaska Native Fund. The formative period of most
corporations was marred, however, by disputes. Regional boundaries were
sometimes contested—because of the strength of the peoples' traditional ties
to the land and because the number of acres, villages, and enrolled persons in a
region determined, in large part, the amount of land and cash the regional
corporation and its members would receive.

In exercising their option under ANCSA to form either nonprofit or for-profit
corporations, all villages eventually chose to form for profit because that
alternative enabled them to distribute land and cash benefits to their
enrollees. Thus, the villages were suddenly confronted with the need to deal
with such totally foreign concepts as stockholding and dividend payments, as
well as land ownership. The overwhelming task for most villages during the
first 3 years was seiecting their land, but regional corporations were able to
use their superior resources to assist villages. The regional corporations also
helped their constituent villages develop articles of incorporation. A village's
articles had to be approved by its regional corporation before its land selection
application could be filed. What is more, the village had to have been
certified eligible by the Department of the Interior before its land selection
would be considered and before it could receive any cash.

VILLAGE ELIGIBILITY

For some villages and their regions, village eligibility was a significant source
of uncertainty during the startup period. First, there was concern that the
implementing regulations' eligibility criteria would unfairly preclude certain
Native villages. After that concern was alleviated, the major issue was the
effect of village eligibility delays on the land selection process. Some
eligibility contests lasted for years, as villages, regions, and third parties
disputed eligibility decisions.

While a village's eligibility was pending, the village was unsure of whether it
would get land at all. If its number of eligible residents was at issue, it might

also be unsure of hcw much it would get, since villages were allocated a
specified number of acres based on their populations. Furthermore, until
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village eligibility questions were settled, the region could not be sure of how
much lana it was entitled to. Under ANCSA's complex land selection formula
(Chapter 9), the operation of many variables meant that a particular region's
entitlement to surface and/or subsurface could go either up or down depending
on how many of its villages, and how many other regions' villages, became
eligible.

SPECIAL PROVISIONS

ANCSA made special provision for the interests of villages located on former
reserves, Natives residing in urban areas, and Natives living in smaller than
village groups. The provisions regarding the latter—the "Native groups"—are
for the most part yet to be implemented. No statutory deadline for the
certification of Native groups has compelled action. Lacking organized
leadership to herald their ‘cause and financial resources beyond those
contributed by individual members, many potential "groups" have been unable

to achieve recognition. Most of those which have been recognized have yet to
receive their lands.

ENROLLMENT

Enrollment, the critical first step in the implementation process, was
scheduled for completion 2 years after ANCSA's passage. Through an all-out
effort by the regional associations and Bureau of Indian Affairs (BIA)
personnel, that deadline was met—but at the expense of thoroughness and
accuracy. Several more years passed before the roll was considered final,
because BIA instituted disenrollment procedures; Federal District Court ruled
that 13th region election results should be overturned; and Congress
determined that the roll should be reopened. The delays and uncertainties that
resulted had ramifications for all succeeding implementation steps.

PREPARING THE ALASKA NATIVE ROLL

Section 5 of ANCSA (43 USC 1604) required the Secretary of the Interior to
prepare a roll of all Alaska Natives living on December 18, 1971. In
accordance with Congress' overall intent that “he land claims settlement be
"accomplished rapidly, with certainty . . ., the roll was to be prepared

within 2 years, and any decisions of the Secretary regarding eligiblity for
enrollment were to be final.

Regulations governing application for enrollment and preparation of the roll
were issued by the Secretary on March 27, 1972. The regulations set
March 30, 1973, as the deadline for enrollment applications, thus leaving 8-1/2
months for the processes of verifying application information, notifying
applicants, and deciding appeals of eligibility determinations.
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The Bureau of Indian Affairs' Juneau Area Office was given the responsibility
of preparing the roll. It set up an Enrollment Coordinating Office in
Anchorage in February 1972. Due to a hiring freeze and budgetary
constraints, the Office faced a shortage of manpower and facilities. To
overcome this problem, BIA contracted with the 12 regional Native
tfassocia;ions in Alaska (those from which the 12 regional corporations were
ormed).

Personnel from the regional organizations met with and prepared applications
for almost all Natives living in Alaska, often traveling to isolated areas to find
and assist inhabitants who were hard to locate by mail. BIA officials were
aware that having the regional entities assist in enrollment could lead to a
conflict of interest, since the amount of money and land distributed to a
region would depend in part on how many Natives were enrolled within its
boundaries. However, there is '10 evidence that the regional organizations
took advantage of this possibility.

DIFFICULTIES ENCOUNTERED IN THE ENROLLMENT PROCESS

Several factors—some anticipated, others unforeseen—complicated and
protracted the application and application verification processes.

Problems for Natives

Even with help from regional personnel and from enumerators assigned to the
regions, many Natives found it difficult to respond fully and definitively to the
numerous requirements of the application process. Some had difficulty in
filling out the "family tree" portion of the form or, alternatively, providing
birth certificates or notarized statements that they or their near family
members were accepted as Natives.

Perhaps the biggest problem for most people was stating their "Permanent
Residence as of April 1, 1970" (the date of the 1970 Census enumeration). The
regulations defined "permanent. residence" as follows:

the place of domicile on April 1, 1970, which is the
location of the permanent place of abode intended by the
applicant to be his actual home. It is the center of the
Native family life of the applicant to which he has the
intent to return when absent from that place. A region
or village may be the permanent residence of an
applicant on April 1, 1970, even though he was not
actually living there on that date, if he has continued to
intend that place to be his home. [43 CFR 69.1(k)]

Given this definition, many people—among them, students and seasonally
employed people who worked in urban places or large villages but returned
regularly to traditional fishing villages or traplines—faced a choice between
options. The choice was a critical one, for it would determine the corporation
or corporations to which the person might be enrolled and therefore the kind
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and amount of benefits the person would receive. This choice was made more
difficult because its consequences could not be predicted with certainty. (The
case study on the next page illustrates the bewildering number of options
available to one hypothetical Native, as well as the impossibility of
determining which option would prove most advantageous.)

Special Problems of Out-of-State Residents

Enrollment difficulties were compounded for those Natives who lived outside
Alaska. An extensive media campaign was mounted to alert these Natives;
enrollment officials visited groups in 10 major cities; and, in the last 6 weeks
of enrollment, 19 enumerators were-hired to provide assistance. Nevertheless,
most out-of-State Natives completed their enrollment applications with only
the assistance of the accompanying instruction sheets.2 That they
experienced difficulty in doing so became evident in the early months of the
enrollment, when nearly 80 percent of the applications received had to be
returned because they were incomplete in critical areas. Later, out-of-State
Natives testified in courtd and in congressional hearings4 that lack of
information, as well as confusing and contradictory instructions, had kept
them from making sound and timely decisions regarding their primary
residence and regarding whether they wanted a 13th region established.

Enrollment Options Facing One Out-of-State Resident: A Case Study

Bob is an Alaska Native over the age of 18 who is recognized as a Native;
meets the blood quantum requirement; filed for a Native allotment to four
separate 40-acre tracts prior to 1968; was attending school in Chicago on
April 1, 1970, and plans to do so through March 30, 1973; grew up in and has
parents who reside in a village located within a revoked reserve; and has a
home of his own in another region.

In completing his enrollment application, Bob must choose a place of
enrollment. His options—and the attendant implications and unknowns—are as
follows:

l. Enroll as an "out-of-State" Native eligible to participate in the 13th
Region.

There is, at the time, no way to foresee whether nonresident Natives will
elect to form a 13th regional corporation. If one is formed, its members

will participate in ANCSA's money distributions but not in the land
settlement.

2. Enroll back to the region where his own home is located and where he
lived for 10 years prior to the April 1, 1970, Census date.
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Even though he was not living there on April 1, 1970, Bob can consider
this location his "permanent place of abode" if he considers this place to
be his home (the "center of Native family life") and intends to return to
it. His home is in Juneau, not listed as an "eligible village" under the Act
but recognized as a historic Native place located within a predominately
urban area. Land is to be conveyed to such places under special provisions.

3. Enroll back to the region and village in which his parents reside.

His parents live on a revoked reserve. It remains to be seen whether
those enrolled there will elect to participate in ANCSA instead of taking
full title to their former reserve. If they elect the latter, Bob will not be
eligible for any ANCSA benefits. (An amendment—P.L. 94-204—would
later give him the option of enrolling in another village or remaining as a
regional shareholder at large. However, he would not be eligible for any
retroactive benefits.)

4. Enroll back to the region where his claim for allotment was pending.

He can thus receive ANCSA cash distributions and also pursue title to his
parcel of land, which lies well outside any village, under ANCSA section
14(h)(5), "primary place of residence,” or under his claim for
allotment—but not under both. He has no way of knowing whether his
allotment claim will be found valid.

Difficulties Faced by BIA Enroliment Officials

Enrollment officials faced the task of processing, with limited staff and
unpredictable computer performance, some 90,000 enrollment applications.5
Under the circumstances, enrollment officials elected to accept as accurate
individuals' statements of place of primary residence, since the individuals had
to certify those statements subject to fine or imprisonment. However, they
generally sent enrollment information to the applicable village and regional

corporations so that those corporations could contest blood degree or
residency.

Locating potentially eligible Natives—especially those who lived out of State
and those who changed residences during the hunting and fishing seasons—was
a formidable task. Mailed applications often failed to reach the prospective
applicants. Especially troublesome were incomplete applications filed without
a return address. The applicants' names had to be placed on an error list and
reviewed later on the basis of the information provided.

As the March 30, 1973, application deadline drew near, the Enrollment Office
had to step up its efforts. Personnel were told to skip certain cross-checking
procedures in an effort to make sure all potential applications were entered on
the computer. Regions were urged to make a final push to ensure that their
enrollments were complete. Individuals were urged to file their applications
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on time, even if incomplete. Those who questioned the choices they had made

regarding place of residence or establishment of a 13th region were told that
they would have an opportunity to amend their applications following the
deadline.b

Despite requests for extensions, the Department of the Interior held to its
position that the March 30 deadline for application was final, as such cutoff

was necessary to allow time for coordination, amendment, appeal, and
verification before the December 17, 1973, statutory deadline. Written

amendments to applications were allowed if submitted by May 4.7 Decisions
regarding those amendments could be appealed until August 15.

REOPENING OF THE ROLL

The Secretary met the statutory deadline for preparation of an Alaska Native
Roll. Yet several questions remained as to whether that roll could be
accepted as final. The Department of the Interior itself questioned the
accuracy or purity of the roll. As of August 1974, the Department was still
scrutinizing the roll to eliminate duplicates and individuals who did not
qualify.8

The Department circulated proposed regulations for disenrollment—removal of
names from the roll—during 1975. From the outset, Native leaders protested
that the disenrollment procedures would challenge many Natives' eligibility
without adequate investigation and that default judgments would be entered
against Natives who, due to lack of notice or misunderstanding, failed to
answer complaints.

However, the proposed removal of names from the roll was not the only
procedure about which Natives and others had grave misgivings. It was widely
contended that the Department's adherence to the March 30 closing date for
applications had unjustifiably barred from enrollment many Natives who had
not been informed in sufficient time or who did not fully understand the
enrollment process. Indeed, approximately 1,000 applications filed after the
March 30 deadline but before December 18, 1973, were summarily denied,?

and the Department estimated that as many as 2,000 otherwise eligible
persons had not filed by March 30.10

It was also argued that the very short timeframes allowed for amendment and
appeal, and the confusion over the attendant deadlines, meant that many
Natives' applications—par:icularly applications of those eligible to vote on the
13th region—reflected choices based on incomplete information and
misapprehensions. In addition, there was concern that individuals who elected
to enroll to villages that were later determined ineligible might be denied
ANCSA benefits.

The January 2, 1976, omnibus legislation amending ANCSA—Public Law
94-20411—addressed these concerns. The roll was reopened for one year (until
January 2, 1977) to enroll Natives who missed the Mareh 30, 1973, deadline.
The place of residence of Natives who had enrolled to Native "villages" or
"groups" subsequently found ineligible would be redetermined. Natives who
resided on lands of but who were not members of village corporations that
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took title to their former reserves were allowed to enroll to those
corporations. The legislation stipulated that no changes in the roll resulting
from these provisions—and no changes resulting from any disenrollment
decisions—would affect prior cash distributions from the Alaska Native Fund,
village or group eligibility deter minations, or land entitlements.

CREATION OF THE 13TH REGION

The Department's failure to create a 13th region, based on its determination
that less than a majority of Natives voted for its creation, was another hotlg
contested enrollment issue. In deciding a suit brought against the Secretary,l
the Federal District Court overruled the Department, finding that confused,
contradictory, and one-sided instructions regarding the vote and failure to
consider timely amendments had marred the election. The court ordered the
Department to establish the 13th region and to set aside for it the funds to
which it would have been entitled had it been established by December 1973.

Secretarial Order No. 2980, effective October 1, 1975, created the 13th region
and gave all Natives residing out of State a final opportunity to "opt in or out"
of the 13th region in late 1976. Table 6-1 shows the results of that election.
As provided by P.L. 94-204, the results of that election did not affect previous
cash distributions, village or group eligibility, or land entitlements. They did,
however, affect the enrollment ratios upon which future cash distributions
were based.

FINAL ROLL

With the reopening of the roll, over 12,000 additional applications were filed.
Nearly half were determined ineligible, and an additional 43000 were
duplicates. Roughly 2,000 names were actually added to the rolll (bringing
the total to approximately 80,000).

The Department's disenrollment regulations14 provided that enrollment status
could be contested only on grounds of death prior to or birth after enactment
of ANCSA, no Native ancestry, noncitizenship, or enrcllment in the Metlakatla
Indian Community.15 All contests had to be initiated by July 31, 1977
(regarding names on the original 1973 roll) or by January 2, 1978 (regarding
names on the reopened roll). Although the Secretary's disenrollment authority
came under attack, it was upheld by the U.S. District Court in 1977 on grounds
that providing benefits to those not entitled to them would undermine the
intent of ANCSA.!® Over 800 disenrollment compluints were filed by the
enrollment coordinator on behalf of the Department or a Native corporation,
but only 132 names were actually removed from the roll. Table 6-2 shows
the status of the roll on December 31, 1983 (at which time all disenrollment

complaints had been resolved and only 7 requests for removal from Metlakatla
members were still pending).
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Table 6-1
RESULTS OF 1976 “OPT IN OR OUT" ELECTION

Opted In:
Eligible voters voting for inclusion: 1,545
Dependents affected by their votes: 724
Total 2,269

Opted Out:

Eligible voters voting for execlusion: 2,571
Dependents affected by their votes: 1,029
Total 3,600

Not Voting (status unchanged):

Eligible votes not voting, ballots

declared invalid: 3,185
Dependents affected by votes not cast

or ballots invalidated: 2,252

Total 5,437

Summary Results: The enrollment for the 13th Region went
from 4,536 before the election to 4,032 following the
election—amounting to a net loss for the 13th Region of 504
enrollees.

Source: Department of the Interior, Secretary's Annual
Report for 1976, section 5(e).
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Table 6-2
STATUS OF THE ALASKA NATIVE ROLL
December 31, 1982

Original Roll Reopened Roll

Public Law Public Law

92-203 94-204 Total

Applications filed 97,360 12,424 109,784
Determined eligible 78,334 1,905 80,239
Ahtna, Inc. 1,057 17 1,074
Aleut Corp. 3,124 125 3,249
Arctic Slope Regional Corp. 3,703 35 3,738
Bering Straits Native Corp. 6,272 61 6,333
Bristol Bay Native Corp. 5,312 89 5,401
Calista Corp. 13,183 123 13,306
Chugach Natives, Inc. 1,876 32 1,908
Cook Inlet Region, Inc. 6,048 216 6,264
Doyon, Ltd. 8,898 163 9,061
Koniag, Inc. 3,268 74 3,342
NANA Regional Corp. 4,758 70 4,828
Sealaska Corp. 15,341 446 15,787
13th Regional Corp. 3,980 446 4,426
Former Reserves 1,514 8 1,522
Determined ineligible 9,588 6,090 15,678
Disenrollments 132 0 132
Removals 4] 8 49
Duplicates 9,265 4,421 13,686

Source: Secretary's Annual Report for 1983.
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FORMATION AND START-UP OF THE NATIVE CORPORATIONS

REGIONAL CORPORATIONS

ANCSA established two deadlines for the startup of the regional corporations:
(1) the boundaries of the regions, closely approximating the areas of influence
of the 12 preexisting Native associations, were to be established by the
Secretary within 1 year [section 7(a)l; (2) the regional corporations were to
incorporate as for-profit entities within 18 months [section 7(e)]l. The latter
task was accomplished well within the statutory timeframe. However,
although the Secretary did establish regional boundaries on December 1, 1972,
all disputes regarding those boundaries were not resolved until passage of P.L.

94-204 on January 2, 1976.

Boundary Disputes

The Secretary did not promulgate regulations to govern the boundary
establishment process. Instead, the Native associations entered into boundary
agreements which, absent objection from the affected parties, would be
adopted by the Secretary. Problems arose, however, when the newly formed
regional corporations disputed boundaries so established. Nearly every region
was involved in at least one boundary dispute, giving rise to considerable

speculation and controvet'sy.18 Three of the boundary disputes proceeded to
the Federal courts.

ANC3A contemplated that boundary disputes would be resolved by arbitrators
appointed by the Native "associations" but left several matters open to
interpretation. Among them: Were the newly formed regional corporations
authorized to dispute boundaries agreed to by their predecessor regional
association? Was a region obligated to arbitrate a boundary determination it

did not itself contest? Was there a cutoff date for arbitration, and if so, what
was it?

The Alaska Federal District Court ruled in an Ahtna-Doyon caseld that the
new regional corporations were the proper parties to seek arbitration, as they
were the real parties at interest, and that one corporation's declaration of a
dispute was enough to establish that a dispute existed. The court also
conc'uded that arbitration could occur after the Secretary's December 1972
estatlishment of boundaries. It ordered Ahtna and Doyon to arbitrate.

The Secretary took the position that boundary disputes had to be settled by
Mareh 15, 1973, if subsequent implementation actions were to proceed in
accordance with the timetable contained in the Act. While the legality of this
deadline was contested in the Ahtna-Doyon case, the court did not rule on it
directly. In a case brought by Sealaska against Chugach,2 however, the Ninth
Circuit Court decided that the Secretary's establishment of a cutoff date was
contrery to the legislative history behind section 7 of ANCSA, which had

called for "a policy of self-determination on the part of the Alaska Native
people."21
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The court ordered Sealaska and Chugach to arbitrate, but the dispute between
them was not resolved until 1976, when P.L. 94-20422 established the boundary
determined by the Secretary and claimed by Chugach, yet also authorized

members of a Sealaska village to continue limited traditional use of a portion
of Chugach's land.

Incorporation Process

ANCSA section 7(b) authorized the Secretary to merge any of the 12 regional
Native associations within the first year of passage, as long as the total
number of regions was at least 7. No regions chose to merge, however.

Under section 7(d), each Native association was to name 5 persons who would
be responsible for organizing the regional corporation. Those incorporators
appointed interim boards of directors who served until the final Alaska Native

Roll was approved and authorized boards of directors could be elected by
shareholders.

Incorporators of the 12 Alaska regions submitted articles of incorporation and
bylaws for the Secretary's review a year ahead of the act's June 1973

deadline. Following timely review and approval by the Secretary, the articles
and bylaws were submitted to the State.

The five incorporators for the 13th region were elected in December 1975.
After a U.S. District Court judge invalidated the results of an earlier, bitterly

conteg’:csed election, a board of directors was elected by shareholders in June
1976.

VILLAGE CORPORATIONS

To become entitled to land and money benefits, Native villages had to be
determined eligible by the Secretary within 2-1/2 years from enactment.
Section 11(b)(2) stated that the 215 villages set out in section 11(b)(1)--"listed
villages"—were deemed eligible ninless the Secretary found that fewer than 25
Natives resided in the village on the 1970 Census enumeration date or that the
village was modern and urban in character and populated by a majority of
non-Natives. Section 11(b)(3) provided that villages not listed in the Act
("unlisted villages") could become eligible if they could establish to the
Secretary's satisfaction that they met the same conditions—i.e., that at least
25 Natives resided in the village on the 1970 Census date and that the village
was not modern or urban and the majority of residents were Natives.

As initially drafted by BLM, regulations implementing these village eligibility
provisions met with unanimous opposition from the Native community. The
regulations were modified, and initial eligibility determinations were made on
schedule. Nevertheless, some of the determinations were implemented only
after long, expensive adjudication or by legislation. Third parties threatened
by village corporation land selections sought to prevent them by defeating
village certification.24 In addition, when certain villages found ineligible
challenged those findings in court, it was decided that Erocedures used to
determine eligibility had denied due process to the villages. 9
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Controversy Concerning the Regulations

The Native community's major objection to the initially proposed eligibility
regulations centered around the definition of "modern and urban." Expanding
on the statutory language, the regulations said that a village would be
considered modern and urban and therefore ineligible if it possessed a majority
of six listed criteria. It was feared that several large villages could indeed be
construed as meeting "a majority" of these criteria. In addition, while the act
said that villages could be denied eligibility only if (1) they were deemed
modern and urban and (2) the majority of their residents were non-Native, the
regulations stated that they would be ineligible if one or the other condition
applied. Furthermore, the regulations added limitations not contained in the
act, such as a stipulation that village inhabitants rely on the natural resources
of the area for all or a portion of their livelihood.26

Department of the Interior representatives said the additional criteria were
included to ensure that no region or village lost land because the acreage went
to a village that did not in fact exist. Several Native representatives
expressed the belief that the additional criteria were aimed at blocking
eligibility for unlisted villages located on valuable resource lands.

Following extensive consultation with Native representatives, the regulations
were modified. As published May 30, 1973, and codified at 43 CFR 2651.2(b),
the regulations set standards for "modern and urban" too high to apply to any
Native village. In addition, they provided that the requirement that a majority
of residents be non-Native would not apply to listed villages. All Natives
properly enrolled to a village would be counted as residents, whether or not
they resided there on the 1970 Census date. However, the village had to have
had an identifiable physical location on that date, and at least 13 enrolled
people must have lived in it for a time during 1970.

The Eligibility Determination and Appeals Procedures

BIA's Juneau Area Director made initial village eligibility determinations
based on findings of fact by the Area Realty Office, which /1) determined the
number of Native residents by relying on Enrollment Offize data, (2) made
field inspections when necessary, and (3) obtained affadavits when necessary.
The Director's decisions were published in the Federal Register and in local
newspapers. If no valid protest was filed within 30 days, the decisions became
final. If a protest was filed, the Director reviewed the evidence and rendered
a decision within 30 days of the filing. That decision 'vas published and
became final unless appealed to the Secretary by a notice filed with the

Alaska Native Claims Appeals Board ("ANCAB"; often referred to as "the ad
hoc appeals board").

ANCAB was organized by the Department in early 1974 to review questions of
village eligibility and disputes over land selections. It consisted of four
members, each an Alaska resident and each appointed from outside the
Department. The board decided to have administrative law judges hear all
village eligibilit 3' appeals to ensure compliance with th2 Administrative
Procedures Act.28 Then, based on the judges' decisions and review of the
records, it made recommendations, which were not binding, directly to the
Secretary. The Secretary's decisions were to be final.
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Controversy Concerning Eligibility Determinations

ANCSA set forth June 18, 1974, as the deadline for the Secretary's village
eligibility determinations. Not all determinations were made by that date.
However, the Interior Department Solicitor held that the ANCSA timetable
was "at best an estimate of time reasonable enough to accomplish the basic
purposes of the act" and that it therefore "must be used as a guideline, but not
at all costs."29

Preliminary eligibility determinations were issued by the Bureau in
December 1973 for the 215 villages listed in the act (the 205 set out in
section 11 and the 10 southeastern villages listed in section 16). Of these
villages, 201 were determined eligible. No protest was filed regarding the 14
villages declared ineligible. Twelve of the villages deemed eligible were
protested, however, and the cases went before ANCAB.

Thirty-one unlisted villages submitted eligibility applications. BIA determined
24 eligible and 7 ineligible. Twenty-three of the "eligible" decisions were
appealed by third parties—including conservationist and sportsmen's groups,
State and municipal governments, and the U.S. Forest Service and U.S. Fish
and Wildlife Service; five of the seven "ineligible" decisions were appealed by
regional corporations.

When ANCAB's determinations and the Secretary's final decisions regarding
the protests and appeals were announced, litigation ensued. A suit was filed in
the Federal District Court by some of the villages that had been found eligible
by BIA but then declared ineligible by ANCAB and the Secretary. Three listed
villages (Salamatof, Pauloff Harbor, and Uyak) and several unlisted villages
(Alexander Creek, Anton Larsen Bay, Ayakillik, Bell Flats, Litnik, Port
William, and Uganik) were the litigants.

One critical issue in the lawsuit was whether the Department could conclude
that a village had 25 Native residents when preparing the roll and then later
conclude, through reexamination of residence during village eligibility
proceedings, that it did not. The appeals court held that the Department could
reexamine residence to determine village eligibility, but it could not as a
result decrease the number of residents without also adding residents who
were incorrectly excluded.

Another key issue concerned the propriety of the procedure used in deciding
appeals. The court declared that the "secret review process" used by the
Department—under which the administrative law judges' decisions were
forwarded to ANCAB and the ANCAB decisions forwarded to the Secretary,
without notification to the villages—had denied the villages due process and
violated ANCSA's policy of maximum participation by Natives in matters that
concerned their property rights.

All in all, the District Court opinion, issued in November 1975, overruled the
Secretary's eligibility determinations.3? The Secretary filed an appeal
concerning all the villages except Pauloff Harbor, which became eligible.”* In
1978, the appeals court remanded the cases to the Department for further
administrative determination.
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Outcomes: Village Eligibility Determinations

The Department held administrative proceedings in abeyance (regarding the
litigated villages and others) pending efforts by Native corporations and others
to foster legislation that would make administrative determinations
unnecessary. In 1980, sections 1427 and 1432 of P.L. 96-387 (ANILCA)
provided procedures for resolving most pending village eligibility cases.
Stratman v. Woody Island was settled in 1982 when the parties reached an
agreement acceptable to the Department.

In summary, 201 of the 215 listed villages became eligible for ANCSA
benefits. (Seven decided subsequently to take title to their former reserves.)
Of the 31 unlisted villages who applied, 11 were eventually determined eligible
and 20 ineligible. Three communities determine% ineligible as villages were
ultimately determined eligible as Native groups. 2 As-of May 1984 one of
those groups, Alexander Creek,.was still appealing its eligibility as a village.

NATIVE GROUPS

Section 14(h)(2) of ANCSA provided that a Native community that did not
meet village eligibility standards could incorporate under State of Alaska laws
and seek eligibility as a Native group. This provision would allow small groups
to claim land near settlements established by their ancestors.

Group eligibility determinations are yet to be completed 13 years aftgs the
passage of ANCSA. Thirty-one group applications were filed in 1976,°° but
only nine groups have been certified—six of them as recently as 1983. Ten
applications remain on appeal.34 (Appendix B of this report contains a current
status report on all Native group applications.) Problems with group eligibility
have stemmed from two principal factors: the interrelationship of the group
eligibility process to the village eligibility process, and the manner in which
ANCSA's broad definition of "Native group" has been translated into group
eligibility criteria.

Interrelationsbip with the Village Eligibility Process

Some of the problems in the group eligibility process have to do with
complications and delays that arose concerning village eligibility
determinations. Eleven of the entities that applied for group status were
initially considered for village status. Of those 11, 4 were initially determined
eligible as villages by the BIA, but the determinations were protested by the
State and other parties and subsequently reversed by ANCAB and the
Secretary. One of the four (Alexander Creek) was eventually determined
eligible as a village by the District Court but ultimately established as a
Native group by ANILCA in 1980 (section 1432); the remaining three were
declared groups by administrative determination, one as recently as 1982. Of
the remaining group applications that arose out of unfavorable village
eligibility determinations, four represented communities listed as potentially
eligible villages under section 11 of ANCSA. To date, one of those entities has

been certified as a Native group; two others are appealing group ineligibility
determinations.
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The Eligibility Criteria Obstacle

The eligibility criteria adopted for groups, which were more stringent than
those adopted for villages, have been another major obstacle to
implementation. The only group eligibility standard set out in ANCSA appears
in the 3(d) definition:

"Native group" means any tribe, band, clan, village,
community, or village association of Natives in Alaska
composed of less than 25 Natives who [comprise] a
majority of the residents of the locality.

The Secretary did not publish final regulations addressing group eligibility until
April 17, 197635—although, per the regulations, group applications were due
April 16, 1976. Under the eligibility criteria set forth by the regulations, a
group bore the burden of proving its eligibility. Its application had to identify
the group's location by section, township, and range; list group members; show
permanent improvements and periods of use by members; and attach articles
of incorporation.

According to the regulations, the BIA Area Director had to investigate and
was to certify eligibility only if a community had an identifiable physical
location; was separate and distinet from nearby communities; and was
composed of more than one family or household—and only if the community's
Native members were the majority of residents, had resided in the community
on the 1970 Census date, and had actually lived there since that time. In
addition, the BIA was to certify eligibility only if notified by the Bureau of
Land Management (BLM) that land on which the group was located and on
whieh individual members resided was available for the group to acquire.

The Native group of Wisenak sixccessfully challenged the regulatory
requirement that land be available. 6 Wisenak's selection was rejected by
BLM in 1975 because it lay inside the pipeline corridor. In 1979, the Federal
Distriet Court held that the right of an otherwise eligible group to select land
could not be denied because the land in the group's immediate locality wgs
unavailabls. (The case was remanded to allow Wisenak to select other lands; 7
however, Visenak was eventually determined ineligible on other grounds.)

It was decided in 1978 that BIA, BLM, and the Alaska Regional Solicitor would
thoroughly review the regulations' group eligibility criteria.38 Although
several discrepancies between those criteria and the ones for village eligibility
were founi, no new regulations were published and no waivers were granted.
It was not until June 1982 that Interior Secretary James Watt issued
Secretarial Order No. 3083 waiving certain group eligibility regulations. The
order left intact the requirement that group members had to have lived in the
group's locality on April 1, 1970, but it waived the requirement